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In the Court of Appeals of the District of Columbia. 


No. 2440. 

Harriet E. Noble, Appellant, 
vs. 

Augustus Crane, Jr., et al. 


a Supreme Court of the District of Columbia. 

In Equity. No. 27899. 


Harriet E. Noble. Complainant, 


Vs*. 


Augustus Crane, Jr., Albion K. 
son, a Copartnership, Trading 
ants. 


Parris, and Eugene E. Tiiomp- 
as Crane, Parris & Co., Defend- 


Uxited States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 


1 Bill of Review. 

Filed Apr. 15, 1912. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27899. 

Harriet E. Noble, Complainant, 

vs. 

Augustus Crane, Jr., Albion K. Parris, and Eugene E. Thomp¬ 
son a Copartnership, Trading as Crane. Parris & Co., Defend¬ 
ants. 

To the Supreme Court of the District of Columbia, your complain¬ 
ant respectfully shows: 

1. That on or about the 29th day of June, A. D. 1908, complain- 
1—2446a 
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ant exhibited her bill of complaint in this Honorable Court against 
two of the defendants herein, Augustus Crane, Jr., and Albion K. 
Parris, trading as Crane, Parris & Co., and thereby set forth: 

In Equity. No. *27890. 

Harriet E. Noble, Complainant, 
versus 

Augustus Crane. Jr.. Albion K. Parris, a Copartnership, Trad¬ 
ing as Crane, Parris A Co., Defendants. 

To the Supreme Court of the District of Columbia holding an Equitv 

Court: 

2 Your complainant states as follows: 

1. That your complainant. Harriet E. Noble, is a resident 
of the City of Washington, District of Columbia, and brings this 
suit in her own right. 

II. That the defendants Augustus Crane. Jr., and Albion K. Par¬ 
ris. a copartnership trading as Crane. Parris A Co., are residents of 
the City of Washington, District of Columbia, and are sued in their 
own rights. 

III. That the defendants are engaged, as Crane, Parris A Co., in 
the banking and brokerage business, and. among other things hold 
themselves out to the public as ready to purchase and sell as agents 
or brokers shares of stock and bonds of corporations. 

That the complainant on the 2“th day of April, in the year 
1900. became a client or customer of the defendants by directing 
them to purchase as her brokers certain shares of stock of a cor¬ 
poration, to wit. 100 shares of stock in the Federal Steel Corpora¬ 
tion. on these terms.—the complainant advanced a certain portion 
of the purchase price of said stock, called the complainant’s ‘‘mar¬ 
gin”, in order to cover the changes in value of the stock caused by 
the fluctuations in the market value <>f said stock, and the defend¬ 
ants loaned to the complainant by charging to the complainant’s 
account the remainder of the money necessary to make the said pur¬ 
chase: the said stocks were understood to be held by or under the 
control of the defendants as the complainant’s brokers. The de¬ 
fendants reported such purchase as having been made. Thereafter, 
from time to time, the complainant directed the defendants 

3 to purchase stocks, similarly upon a “margin”, and the de¬ 
fendants from time to time reported to the complainant that 

such stocks had been purchased. 

On, to wit. the 26th day of April. 1900, the complainant directed 
the defendants to sell certain shares of stock in a corporation, to 
wit. 100 shares in the Federal Steel Corporation, the amount real¬ 
ized from the sale at the market value, less the defendants’ commis¬ 
sions for the sale, to be credited to the complainant’s account with 
the defendants. The defendants reported such sale as having been 
made. Thereafter, from time to time, the complainant directed the 
defendants to sell certain stocks, and the defendants from time to 
time reported to the complainant that such stocks had been sold. 
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Complainant has continuously from the said 25th day of April, 
1900, to the present time had and still has an account with the de¬ 
fendants for the carrying on of such transactions as above mentioned 
and the defendants now hold or claim to hold as brokers or agents 
of the complainant the following securities: 

100 shares Erie R. R. 2nd preferred stock. 

100 “ Rock Island R. R. Preferred stock. 


205 “ Missouri Pacific Pacific R. R. stock. 

100 “ United States Rubber Co. 1st preferred stock. 

100 “ United States Steel Corporation preferred stock. 

$3000 Southern Pacific R. R. collateral gold 4% bonds: of a mar¬ 
ket value of a large sum of money, to wit $40,120. on ac- 

4 count of the purchase of which the complainant is charged 
by the defendants with $32.352., and on which the com¬ 
plainant has a margin credit of $7828. 

IV. The complainant has from time to time during the period 
heretofore mentioned paid to the defendants sums aggregating to 
wit $55.000.. and has received during said period of time the sum 
of $20.425.. and is now credited bv the defendants with a “margin” 
of $7,828. <o that independently of any real or supposed stock trans¬ 
actions the complainant has lost through her dealings with and 
through the defendants the sum of $20,747. besides the use of the 
money deposited with the defendants. 

5'. During said period from the 25th day of April. 1900, to the 
present time the defendants have from time to time rendered to 
the complainant accounts of the transactions directed by the com¬ 
plainant to be made. and. except for certain differences immaterial 
except as hereinafter pointed out. said accounts have been accepted 
by the complainant. Nevertheless, during all of the transactions 
hereinbefore -et forth the complainant was led by the defendants to 
believe, and did believe, that the purchases and sales reported 
as made by the defendants were actually made by a purchase or 
sale and delivery, actual or contemplated, of the shares of stock or 
other things or rights reported as bought or sold, and that there 
were no false or fraudulent entries on said accounts as to the 
purchase, holding or sale of said stock or the crediting of dividends 
or the charging of interest, and if it is true that the purchase and 
sales reported to the complainant were not in fact made, or that 
said transactions wore in whole or in part fictitious.'or that 

5 the entries on said accounts or any of them were false or 
fraudulent, the complainant was at the time of the acceptance 

of the accounts rendered by the defendants entirely ignorant of that 


fact, and did not suspect nor have any reason to suspect that fact; 
and complainant avers that she accepted the accounts rendered by 
the defendants only upon the promises of the reality of the transac¬ 
tions reported as having been made and the truth of the entries 
therein made, and that complainant has never accepted accounts 
of nor assented to any fictitious purchases or sales by the defendants. 

VI. That recently, to wit, during the years 1907 and 1908, the 


complainant came to doubt whether the purchases and sales reported 
were actually made, or whether they were fictitious, and whether the 



accounts heretofore rendered by the defendants were or were not 
full and true, bv reason of the following facts and circumstances 
then coming to the attention of the complainant: 

1. The defendants and the complainant from December, 1000 
to April. 1007. had considerable correspondence to determine 
whether the defendants should charge the complainant with interest 
at rate- higher than 0 r 7 . the defendants claiming that the -locks 
ordered to he bought by the complainant were bought and carried 
in New York, and that therefore the money loaned to the complain¬ 
ant to make -nch purchases should he charged for at the rates cur¬ 
rent in New York, which were alleged to he considerably higher 
than 0 *7c. and the complainant claiming that the defendant- could 
not legally charge more than interest under the laws in 
<> force in the District of Columbia. 

Whereupon said charge additional to f> r ; amounting to. 
to wit. *:>SX.N0 was rebated to and credited to the account of tin* 
complainant, the defendants claiming thereby to lo-e the difference 
in the rates. Complainant's account i- now being carried bv the 
defendants at a -ix per cent. rate, at which rate, if it he true that the 
-locks are carried in New York, the defendants claim t<> have been 
losing during the months of October. November, and December. 
1007. the difference between <>y; and the higher current rate in 
New York. 

The defendants further represented to the complainant that all 
of said stocks reported as bought and -<>ld by them as her agents 
or brokers were bought and -old through Kendall and Whitlock, 
member- of the New York Stock Exchange, with whom the defend¬ 
ants have or claim to have a telegraphic connection by a private 
wire, at a commission of one-eighth of one per cent, of the par 
value of the stock. 


The defendants are not members of the New York Stock Ex¬ 
change. hut they have represented themselves to your complainant 
a< being able and ready to execute orders upon the New York 
Stock Exchange at a commission of one-eighth of one per cent, of 
the par value of the stock. 

Further, the complainant, upon inquiry made in 1007. was in¬ 
formed and believe:- and therefore avers, that the said Kendall and 


Whitlock are -object to the rules of the* New York Stock Exchange, 
and that said rules forbid the members of the Stock Exchange from 


doing business upon the Exchange for parties not members 
of the Exchange, including joint transactions in which a non¬ 


member is 
of the Exchange. 


interested, transactions for partners not 
and for firms of which the Exchange 


members 

members 


are special partners only, unless a net commission of not less than 
one-eighth of one per cent, on the par value of the stock he charged, 
free from all or anv rebatement. return, discount or allowance in 


any shape or manner whatsoever. 

Complainant alleges that the commission charged by the defend¬ 
ants upon all purchases made by defendants as brokers and agents 
of the complainant was invariably one-eighth of one per cent., and 
that therefore if it were true that the stock reported as purchased 
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bv the defendants was porcineed through Kendall and Whitlock 
or through any other member of the New York Stock Exchange 
upon the Exchange, no profit whatever in commissions would ac¬ 
crue to the defendants. 

Complainant alleges that the commission charged by the defend¬ 
ants upon sales before, to wit. August 11. 190*2, was fourteen and 
one-half hundredths of one per cent., and that on and since said 
date the commission charged by the defendants upon sales made for 
the complainant's account has been one-eighth of one per cent., 
and that therefore if it were true that the stock reported as sold by 
the defendant" on and since August 11. 1902, was sold through 
Kendall and \\ hitlock, or through any other member of the New 
York Stock exchange upon the Exchange, no profit whatever in 
commissions would accrue to the defendants. 

Further, your Complainant, desiring to be informed and 

8 know what if any profits the defendants as her agents made 
out of the dealings and transactions heretofore referred to, 

presented to them a copy of a proposed bill in equity for discovery 
and accounting, which said bill was substantially similar to the 
present bill of complaint, and your complainant stated to the de¬ 
fendants that the above mentioned bill of complaint would be filed 
unless defendants made full discovery and gave the information to 
the complainant therein prayed for. In response to the discovery 
thus prayed for as to their profits out of their dealings and trans¬ 
actions a> agents for complainant as aforesaid, they, the said de¬ 
fendants. answered and said that they profited only in the interest 
charged, that is. that the defendants’ profit was the difference be¬ 
tween the rates charged against the defendants in New York and 
the rate" charged by the defendants against your complainant. Yet 
the defendants also have represented to your complainant that they 
only charged such interest as is charged them by their New York 
agents and representatives. 

Therefore the complainant came to doubt the accuracy of the 
defendants’ account and the truth of the defendants' representa¬ 
tions with regard to the actual purchase, holding and sale of the 
stock by the defendants as her brokers and agents. 

2. Further, on the 81st day of January, 1908, the Missouri Pa¬ 
cific Railway Company paid a stock dividend of two and one-half 
per cent., by which each and every holder of 200 shares of its cap¬ 
ital stock on the 4th of January. 1908. became entitled to five 
shares of the capital stock as dividend. If the transactions 

9 reported by the defendants from time to time were in real¬ 
ity made, the complainant was on said dates the holder of, or 

the defendants held for the complainant’s account 200 shares of the 
capital stock of "aid Company, nevertheless the defendants did not 
credit to the complainant's account any shares whatever of the Mis¬ 
souri Pacific Railway Company in addition to the 200 shares there¬ 
tofore reported as held, until the defendants’ attention was recently 
called to thi- omission and to the fact that said omission in its nature 
indicated that the defendants were not actually carrying said 200 
shares of stock for your complainant, by the copy of the proposed 
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bill in equity above referred to. whereupon they changed the entry 
on complainant's account. On the contrary, the defendants on the 
Oth day of February represented to the complainant that the right 
of the complainant in this regard was to subscribe for b shares of 
stock of -aid Company in lieu of the dividend, “without cost to 7 ’ 
complainant, and asked to be instructed as to how said option of 
the complainant should be exercised; and further reported to the 
complainant as received on her account $o00 of the Missouri Pacific 
Scrip, a dilferent thing from the b shares of the capital stock of 
the Missouri Paeilie Pailway Company which would have been 
delivered to the defendants as the Complainants brokers or agents 
wire the 'Juo shares of the capital stock of -aid railway company 
actually in the possession of or under the control of the defendants. 

3. Further, in October. 1007. complainant requested the defen¬ 
dants to tell her by whom her stocks were carried, and received the 
reply that the defendants were unable to furnish the in- 
10 formation without inquiry in New Yolk, but the defendants 
have nc\er furnished her with this information, except as 
hereinafter alleged. 

Furdior. the neb ndants. in reporting purchases and sales have 
never rcporlc . t<> me complainant the names of the brokers or any 
of them fit;,-, or to whom the defendant- bought or sold stock in her 
behalf, although, as the complainant is informed and believes and 
therefore awr-. it is the duty established by custom of a stock 
broker in i porting a purchase or -ale of stocks to report to hi- 
clicnt the name of the broker troni whom or to whom the stocks 
were bought or sold. 

Complainant, on the bth day oi February. 100,s. through her at¬ 
torney. madi a -ortnal demand upon the defendants to be furnished 
a statement showing tin name" ot the persons to whom all storks 
had been sold on her account, and the interest and commissions 
charged her. ami oiVcre« to employ at her. the complainant s expense 
a book-keeper to examine the books of the defendants and to ascer¬ 
tain from them the tacts » esire 1. but the detendanis ret used to lur- 


ni-h the m.o-is -f da- pm chase: - or vendors of the stock reported as 
sold and purchased by the defendants on hehalt ot and as broker 
of the complainant, or any furtln : inbu mation concerning the trail- 
actions reported to the complainant a- having been mare. 

W hen, however, the copy of the p opt-ed bill of complaint above 
referred to was presented to the defendants, the defendants gave to 
the complainant a list of names and addresse". purporting to 
11 be a li-t of the biokeis from wlmm and to wlmm stocks have 
been bought and .-old on lie’ ae* omit. In so tar as your com¬ 
plainant lun been able to verify i:. this li*t and the information fur¬ 
nished in it are incomplete, false ai d misleading, and your com¬ 
plainant rebi-v- i" ace pt them as true and full discoveries. 

The ( ulv repo’-t of a sale of <tock 1 v defendant-* f«-r the com¬ 
plainant on the said 1 isi which the complainant has been able to 
investigate and to t ndeavor to verily, was the -ale of 100 shares ot 
stock in the Ontario and Western Railway at $30.To per share re¬ 
ported sold to one J. \Y. Tolson. Complainant is informed and be- 
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lieves and upon information and belief avers that the said 100 shares 
of stock were not -old on the New York Stock Exchange nor tlirough 
defendants' agents Kendall and Whitlock, hut were sold by defend¬ 
ants directly to the said •!. \\ . Tol-on in the olliee of the* defendants. 

4. Further that if tiie transactions and conditions reported by the 
defendants from time to time were in reality made and did exist, 
on December 1. 1007. the complainant was the holder of, or the de¬ 
fendants held for the complainant's account, three four per cent. 
$1,000 bonds of tin* Southern Pacific Company, attached to which 
were coupons maturing on December 1 and .lime 1 each year, each 
representing six months' interest upon the bond of which it was 
attached. If the defendant* had held said bonds as reported by the 
accounts rendered, it was their duty as the brokers or agents of your 
complainant to credit to your complainant's account the interest so 
maturing and obtained by cashing the coupons so attached. 
1*2 Nevertheless the defendants made no credit on account of 

interest due December 1. DK)7 on said bonds until the atten¬ 
tion of the defendants was called by your complainant to this omis¬ 
sion and to the fact that said omission in its nature indicated that 
the defendants were not actually holding -aid bonds, and they there¬ 
upon. on dune .*>rd. 1008. credited to the complainant’s account the 
full sixty dollars due a- interest a- aforesaid on December 1. 1007. 
Nevertheless the comnlainant was informed. .Tune 17. 1008. ami 
therefore avci's that the coupon for the interest due December 1 
1007. referred to. on one of said bonds had been paid, but that the 
corresponding coup* ns on the other two of said bonds had not been 
paid. 

YTT. That your complainant i* advised that if the transaction- 
reported to her bv the defendant.- were in whole or in part fictitious, 
then your complainant has a legal right to recover back from the 
defendants, with interest, the money paid to the defendants a- 
herein alleged on account of the alleged transactions, and upon the 
supposition that the purchases and sale* were actually made as re¬ 
ported. and i- further advised that if the defendant has in the ac¬ 
counts heretofore rendered nacY false and fraudulent entries, or has 
made false and fraudulent representations with regal'd to the entries 
there appearing, that the complainant has a right to demand a full 
accounting of the transaction- therein set forth, by the defendant 
and by the agents and brokers employed by the defendant as sub¬ 
agents and — brokers for your complainant, and to recover 
1.8 of and from the defendant any sums by said accounting ap¬ 
pearing to be due, notwithstanding your complainant’s ac¬ 
ceptance of the accounts rendered her. 

That your complainant now believes, because of the many mat¬ 
ters and things -et forth in paragraph VI hereof, that the accounts 
heretofore rendered by the defendant- to the complainant were not 
full and true accounts of the transactions made or alleged to be made 
by the defendants as brokers or agents of the complainant, and fur¬ 
ther believes that all or -ome of the accounts of sales and purchases 
reported to her by the defendants were not full and true accounts of 
the transactions made or alleged to be made bv the defendants as 
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brokers of the complainant, and further believes that all or some of 
the sales and purchases reported to her by the defendants were not 
in fact made, but y<>ur complainant is entirely without means of 
ascertaining the facts, and without any evidence with which to estab¬ 
lish what your complainant believes to be the truth with regard to 
these translations, and the defendants a- hereinbefore -ct forth have 
in their posset-ion nr under their control the information, books of 
original entrv and accounts, and other records, showing in full the 
transaction- referred to. and have the power and right, and it is their 
duty, to call upon their brokers and agents for full information in 
regard to the transactions referred to. But they wrongfully fail and 
refuse to correctly and fully inform your complainant as hereinbe¬ 
fore set forth, and they represent to your complainant that 
1 } tin* sub-agents and — brokers employed by the defendant- 
recognize no obligation to account and discover facts to your 
complainant and that the defendants are powerless to aid your 
complainant to compel such a discovery. 

While thus denying their duty to your complainant in the 
premise-, a- her agents, they, the -aid defendants have represented 
to her that -aid Kendall and Whitlock, the agents of the defendants, 
have offered as a mere matter of favor to them, the said defendants, 
to permit complainant to appoint a member of the New ^ ork Stock 
Kxchanee as her agent to examine the hook- of Kendall and \\ hu- 
lock. limiting such examination to complainant'.- account alone, so 
that it would be iiupo—ible for complainant fully to trace and verify 
all the dealings and trail-action- carried on by Kendall and Whit¬ 
lock a- agent- for Crane and I’arri-. agents of complainant, thereby 
plainly intending and contriving to limit and made useless com¬ 
plainant'- inspection of their bonk-. 

The premises con-idered. your complainant prays: 

(T ) That the defendants be ordered to make full and true di — 
covery under oath of all and singular the trail-actions heretofore 
reported a- having been made and done by them as brokers of the 
complainant from and since April _!•>. 11)00. to the present time, 
particularly discovering: 

( a) The names and addre.-se- of the brokers or agent- through 
whom on behalf of the complainant the reported sales and pur- 
cha.-es and each of them were made; 
lb (/>) The name 1 .- and addresses of the brokers from whom. 

on behalf of the vendors, and to whom, on behalf of the 
vendees, the defendants made the reported purchases and sales and 
each of them ; 

(c) The place, market or exchange wherein the reported pur¬ 
chases and sales and each of them were made: 

(d) What profits, if any. accrued to the defendants by reason of 
the transactions reported to have been made and done by the defend¬ 
ants as the agent- and brokers of the complainant: 

(>) The rea-on why the five shares of tho Missouri Pacific "Rail¬ 
way Company herein alleged to be due the complainant as dividend 
were not credited to the complainant’s account: and that to this 
end the court order an inspection of the books, accounts and other 
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records, including the books, accounts and other records of original 
entry, of the defendants and of the defendants’ agents. 

(2) That the accounts heretofore stated between the defendant^ 
and the complainant may be set aside and be decreed to be of no 
ellect. 

(:>) That this cause be referred to the Auditor under instructions 
from this honorable court to state the accounts of the complainant 
and the defendants, with full power to take testimony as t<» the mat¬ 
ters ami things herein set forth, and that the court may order the 
balance, if any. found to be due from the defendants to the com¬ 
plainant or from the complainant to the defendants, to he paid. 

(1) That the complainant be given such other and further 
Hi relief as the nature of the ca-e may require and to this hon¬ 
orable court shall seem lit. 

(5) That process issue compelling the appearance and answer of 
the defendants. Augustus Crane. Jr., and Albion K. Parris. 

HARRIET E. NOBLE, 

Com plain ant. 

CLARENCE R. WILSON, 

PAUL E. LESTI. 

Attorney* for Complainant. 

The defendants to this bill are Augustus Crane. Jr., Albion I\. 
Parris. 


(Jurat omitted.) 

2. Thereafter, by leave of court first had and obtained, your com¬ 
plainant on the 28th day of November, 1008, filed in this Honorable 
Court and in said cause her amended bill of complaint, and 'hereby 
set forth: 

(Caption omitted.) 

To the Supreme Court of the District Court holding an Equity Court 

The amended bill of complaint of Harriet E. Noble, states as fol¬ 
lows : 

I. That your complainant. Harriet E. Noble, a widow, is a resi¬ 
dent of the City of Washington. District of Columbia, and brings 
this suit in her own right. 

II. That the defendants, Augustus Crane. Jr., and Albion K. 
Parris, a copartnership trading as Crane. Parris A Co., are residents 
of the City of \\ ashington, District of Columbia, and are sued in their 

own rights. 

17 ITT. That the defendants are engaged, as Crane, Parris A 

Co., in a banking and brokerage business, and. among othei 
things hold themselves out to the public as ready to purchase and 
sell as agents or brokers shares of stock and bonds of corporations. 

That the complainant on the 25th day of April, in the year 1900. 
became a cliem r customer of the defendants bv directing them to 

• i ' 

purchase as her brokers certain shares of a corporation, to wit. 100 
shares of stock in the Federal Steel corporation, on these terms,—the 

2—2446a 
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complainant advanced a certain portion of the purchase price of said, 
stock. called the complainant’s “margin.” in order to cover the 
changes in value of the stock caused by the fluctuation- in the market 
value of said stock, and the defendants loaned to the complainant by 
charging to the complainant’s account the remainder of the money 
necessary to make the said purchase: the 1 said stocks were understood 
to he held by or under the control of the defendants as tin' com¬ 
plainant's brokers. The defendants reported such purchase as hav¬ 
ing been made. Thereafter, from time to time, the complainant 
directed the defendants to purchase stocks, similarly upon a “mar¬ 
gin.'’ and the defendants from time to time reported to the com¬ 
plainant that such stocks had been purchased. 

On. to wit. the 20th day of April. 1000. the complainant directed 
the defendants to sell certain shares of -took in a corporation, to wit. 

100 shares in the Federal Steel corporation, the amount real- 
18 ized from the sale at the market value, less the defendants’ 
commission for the sale, to he credited to the complainant's 
account with the defendants. The defendants reported such sale as 
having been made. Thereafter, from time to time, the complainant 
directed the defendants to sell certain -locks, and the defendants 
from time to time reported to the complainant that such stock- had 
been sold. 

Complainant has continuously from the said 25th day of April, 
1900, to the present time had and -till ha- an account with the de- 
fewkmts for the carrying on of such transaction- as above mentioned 
and the defendants now hold or claim to hold a- brokers or agents 
of the complainant the following -eourities: 

100 share- Frie R. R. '2nd preferred -took. 

1()0 “ Rock Island R. R. preferred stock. 

*205 “ Missouri Pacific R. R. Mock. 

100 “ United States Rubber Co. 1st preferred -lock. 

100 ‘‘ United States Steel Corporation preferred stock. 

$3,000 Southern Pacific R. R. collateral gold 4'/, bonds; 


of a market value of a large sum of money, to wit. $42,700 on ac¬ 
count of the purchase of which the complaint i- charged by the de¬ 
fendants with $57,025. and on which the complainant has a margin 
credit of $13,230.21. 

IV. The complainant has from time to time, during the period 
heretofore mentioned, paid to the defendants sums aggregating about 

$00,000 and has received during said period of time the sum 
19 of about $31,000. and is now credited by the defendants with 
a “margin" of $13,230.21. so that the complainant has lost 
through her dealings with and through the defendants the sum of 
about $15,770 besides the u-e of the money deposited with the de¬ 
fendants. 

V. During said period from the 25th day of April. 1900. to the 
present time the defendants have from time to time rendered to the 
complainant accounts of the transactions directed by the complain¬ 
ant to he made, which accounts, however, showed only the stocks 
purchased and sold, and their prices. Said accounts have been ae- 
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oepted by the complainant as substantially correct, but during all of 
the transactions hereinbefore set forth the complainant was led by 
the defendants to believe, and did believe, that the purchases and 
sales reported as made by the defendants were actually made by a 
purchase or sale and delivery, actual or contemplated, of the shares 
of stock or other things or rights reported as bought or sold, and that 
there were no false or fraudulent entries on said accounts as to tbo 
purchase, bolding or sale of said stock by the defendants, for the 
complainant, as her agents, or the crediting of dividends or the 
charging of interest: and it it is true that the purchase and saleis 
reported to the complainant were not in fact made, or that said 
transactions were in whole or in part fictitious or that the entries on 
said accounts or any of them were false or fraudulent, the complain¬ 
ant was at the time of the acceptance of the accounts rendered bv 
the defendants entirely ignorant of the fact, and did not suspect nor 
have any reason to suspect that fact; and complainant avers 
*20 that 'be accepted the accounts rendered by the defendants 
only upon the premise of the reality of the transactions re¬ 
ported as having been made and the truth of the entries therein 
made, and that complainant has never accepted accounts of nor as¬ 
sented to any fictitious purchases or sales by the defendants. 

Furthermore, in all the accounts rendered by the defendants to 
complainant, the defendants charged against the complainant as 
compensation or commission for the defendants’ services an amount 
equal to one-eighth of one per cent ( Vx r /<) of the par value of the 
stock in respect of each of the purchases and sales reported, and dur¬ 
ing said period the complainant was led by the defendants to believe 
and did believe that the compensation and commission so paid by the 
complainant to the defendants as her agents and brokers was the 
only compensation received by the defendants, and the only profit 
made by the defendants by reason of the transactions carried on by 
complainant through the defendants as her agents or brokers, and 
the defendants have represented to your complainant that the other 
charges against the complainant in the accounts rendered, were only 
the charges made against the defendants on account of purchases of 
stocks by them for the complainant, and interest on money alleged 
to have been borrowed by the defendants for the complainant: and 
if it he true that others of the charges by the defendants in said ac¬ 
counts against the complainant included or covered additional profits 
or compensation to the defendants, complainant was wholly ignorant 
of that fact and bad no reason to suspect it, at the time of the ae- 
eeptance of the accounts. 

21 VT. That on, to wit, the 5th day of February, 190S. the 

complainant learned for the first time that certain of the 
stocks alleged to have been purchased and sold by defendants for 
complainant, as was made to appear in and by the accounts thereto¬ 
fore rendered by the defendants, were not actually bought and sold 
for her, in good faith, but that they, the said defendants made 
merely fictitious or pretended sales; and that the aceounts thereto¬ 
fore rendered to her were false and misleading in that they stated 
and made it appear that the defendants charged to your complain- 
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an! a commission of one-eighth of one per cent, for each purchase 
and sale of >toek on her account and made it appear that this was 
the only profit made by the defendants out of the matters and trans¬ 
actions in which they acted as agents for the complainant; whereas 
the fact was, as complainant learned for the first time in February. 
1008. that the charge of one-eighth of one per cent, was not the true 
charge made again.-t complainant by defendant- for services ren¬ 
dered. but that, on the contrary, unknown to the complainant, de¬ 
fendant- paid over this commi — ion to certain agents and brokers 
in New York, and that they, the said defendants made secret and 
illegal profits and gain- out of the matters and transactions in which 
they acted as her agents, by borrowing in New York money for 
her account and u.-e. on which they charged her interest at a greater 
rate than was charged to them by the person- in New York from 
whom they borrowed money for the use of complainant as 
I’l aforesaid. 


VII. I pon learning these facts, complainant, on, to wit, 
the nth day of February, 190,8. a- aforesaid, demanded of and 
from the defendants, her agents, an accounting of all the transac¬ 
tion- carried on by the defendants for the complainant, -bowing 
what share- of stock they, the said defendants, as agents for com¬ 
plainant had purchased for her. and from whom, and the price paid; 
what shares of stock thev. the -aid defendants, as agent- of corn- 


corn- 


plainant. had -old for her, and to whom, and the price received; 
what interest they had charged against her on moneys advanced 
to her by them and on moneys borrowed by them for her account 
and use. and what credits they had given her on account of interest, 
and on account of dividends paid on account of the -hares of stock 
alleged to have been held by them, the said defendants, and what 
charge- they had made against her on account of commissions, and 
what, if any, other profits they had made out of the transactions 
and matters in which they had acted as her agents. 

But the said defendants then and there refused and have since 
refused and failed to give to your complainant a full and true ac¬ 
counting of the matters and transactions carried on bv them as 
her agents a.- aforesaid, and have refused and .-till refuse to furnish 
to your complainant true and accurate information, in compliance 
with her demand last above mentioned, as to the names of the ven¬ 
dors and purchasers of stock bought and sold by defendant- as 
agents as aforesaid, as to the prices at which said stock was 
23 bought and sold, as to the interest charged against and 
credited to your complainant, as to the dividends credited to 
your complainant, and as to the commissions or other profits which 
have accrued to the defendants out of the transactions in which they 
acted as agents for complainant. 

VIII. That some time after the demand made bv vour com¬ 


plainant on the defendants for an accounting, a- aforesaid, they, 
the said defendants, gave to the complainant a certain paper-writing 
purporting to be an account of all matters and transactions done and 
performed by the defendants for the complainant as her agents 
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from the inception of their relations, to wit, in April, 1000, to the 
time of said pretended account. 

Said paper-writing or pretended account purported to give the 
date of each purchase and sale of stock by defendants for the com¬ 
plainant. the price paid or given therefor, the names of the vendors 
and purchasers thereof, the interest charged against complainant on 
account of moneys advanced for her benefit hv the defendants. 


the payments made l»y defendants to complainant, and the pay¬ 
ment- or deposits made by complainant on account of the stocks al¬ 
leged to have been carried by defendants for complainant, and the 
commissions charged against your complainant on the alleged 
purchase and sales of stock as aforesaid. 

Your complainant avers and charges that said pretended account 


false and fraudulent; that some, 


of the stocks therein 


appearing to have been bought and sold by tbe defendants for the 
complainant, were not actually bought and sold by them 
24 in good faith, and that no delivery of the said stock was 


contemplated by them, the defendants, at the time of the 
purchase and sale thereof: that some of the names of the vendors 
and purchasers of the said stocks contained in said account were 
fictitious; that many of tlie said stocks were not actually purchased 
and .-old by the defendants for the complainant as her agents, hut 
were merely pretended to be purchased and sold; that the interest 
charged against your complainant on moneys alleged to have been 
borrowed by the defendants for the use of the complainant was 
at greater rate than that paid by the defendants to the person or 
persons from whom they borrowed said moneys for the u-e of com¬ 
plainant as aforesaid; and that the charges for commissions on the 
purchases and sales of stock by defendants for complainant, as set 
forth in said account were wholly false, in so far as said charges 


pretended to be charges against complainant by defendants for ser¬ 
vices rendered, and that said paper-writing does not di-'close what, 
if any. profits have been made by the defendants out of their trans¬ 
actions a- agents of complainant. 

IX. Your complainant is advised and therefore avers that, be¬ 
cause of the false and fraudulent entries, statements and representa¬ 
tion- contained in the said pretended account or statement furnished 
to the complainant by the defendants, as hereinbefore set forth, she 
is entitled to have the same set aside and declared to be null and 


void. 

25 And because of the many and varied items in and the com¬ 

plicated nature of the transactions had bv and between the 
complainant and defendants from April, 1900, up to the present 
time, and because all the orders, documents, books of original entry 
and other evidences and proofs of the said transactions are wholly 
in the possession or under the power and control of the defendants, 
or their agents and servants, your complainant is entitled to demand 
and have of and from the defendants full and complete discovery 
as to all and singular the transactions and matters between com¬ 
plainant and defendants, and to an accounting, and to that end to 
have, by order of this Honorable Court, an inspection of the books, 
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accounts, ami other records, including tlie books, accounts, and other 

record- of original entrv. of the defendants and of the defendants* 
~ « 

agents. 

I'lie premi'C." considered, your complainant prays: 

( 1 ) ddiat the defendants be ordered to make full and true dis¬ 
covery under oath of all and singular the transactions heretofore 
reported as having been made and done by them as brokers of 
the complainant from and since April *25. 1000, to the present time. 
I»articularl y discovering— 

(o) The name." and addresses of the brokers or agent." through 
whom on behalf of the complainant the reported sales and purchases 
and each of them were made: 

(h) The names and addre>ses from whom, on behalf of the 
vendor", and to whom, on behalf of the vendees, the defendants 
made the reported purchams and sales and each of them, 
lit> (/•) The place, market or exchange wherein the reported 

purchaser* and sales and each of them were made: 

{<!) W hat profits, if any. accrued to the defendants by reason of 
the transaction" reported to have been made and done by the de¬ 
fendant" a" the agents and broker." of the complainant: 

And to thi" end the court order an inspection of the books, ae- 
Miunts and other record", including the books, accounts and other 
record" of original entry, of the defendants and of the defendants* 
agents. 

(2) 'That the accounts heretofore stated between the defendant" 
and the complainant may he set aside and be decreed to be of no 
elfeet. 

(3) 'That thi" cause be referred to the Auditor under instructions 
from thi" Honorable Court to state tin* accounts of the complainant 
and tin* defendants, with full power to take testimony a.** to the 
matters and things therein "et forth, and that the Court may order 
tin* balance, if any. found to be due from the defendant." to the 
complainant or from the complainant to the defendant", to he 
paid. 

( !) That tlu* complainant he given such other and further relief 
as the nature of the cam may require and to this Honorable Court 
may seem lit. 

(5) That process is>ue compelling the appearance and answer 
of the defendants. Augustu." Crane, dr., and Albion K. Parris. 

27 HARRIET K. NOBLE. 

('outphttiiant. 

CLARENCE R. WILSON. 

PAUL E. LESII. 

Attorney* foi' Courphnlimit. 


The defendants to this bill are Augustus Crane, dr.. Albion K. 
Parris. 


(durat omitted.) 
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In 

3. The defendants, being duly served with process for that pur¬ 
pose. appeared and put in their answer to the said hill, to the eflect 
following: 

(Caption omitted.) 


The Joint and Severn! .1 man r of .! ngnstns t rime . Jr.. 
Parris to the Amended Bd! of (’tnnplamt of Uni 
Herein Against Them Exhibited . 


and A I loon I\ . 
‘ru t I'j. A oble 


These defendants for answer to such amended hill, or to so much 
thereof as they arc advised it is necessary or material tor them to 
make answer unto, answering >ay: 

1. They admit the averments of paragraph one of said amended 


2. They admit the averment" of paragraph two of said amended 


hill. 

2 

bill. 

3. They admit the averments of paragraph three of said amended 
bill, except the averment that they loaned said complainant the 
amount <»f money over and a hove the ‘‘margin' advanced by her, 
necessary to complete the purchase of stock made by her, which aver¬ 
ment thev denv. Thev do not admit the market value of said stocks 
» • • 

so held by her as set forth in said paragraph, and in this connec¬ 
tion they show that day by day the market values of said 
28 securities fluctuate and vary. 

4. Answering the fourth paragraph of said amended bill 
these defendants deny that said complainant has from time to time 
paid to them sums aggregating Sixty thousand dollars ($00,000). 
On the contrary they aver that the total sum of money so deposited 
with them aggregates Forty-three thousand nine hundred dollars 
($43,000). Of this said complainant has received from these de¬ 
fendants the sum of Thirtv-one thousand four hundred and twentv- 

• «- 

five ($31.42A). These defendants deny that said complainant has 
lost through her dealings through them as her brokers the sum of 
about Fifteen thousand seven hundred and seventy dollars ($15.- 
770), and aver that the complainant’s losses by reason of her said 
stock purchases and sales are far le.-s than the sum so stated bv her. 
The exact amount of such losses these defendants are unable to state 
because of the change in the value of her securities from day to day 
as aforesaid. 


5. Answering the fifth paragraph of said amended bill these de¬ 
fendants admit that they have from time to time rendered to com¬ 
plainant accounts of the transactions directed by her to he made, but 
they deny that such accounts showed only the stocks purchased and 
sold, and their prices. To the contrary thereof these defendants 
aver that said complainant was furnished statements of her account 
with these defendants about once in each month during the period 
covered by her transactions with them. These accounts were state¬ 
ments of account current, showing the stocks purchased and 
29 sold for her account, the amount of dividends paid on stocks 
so purchased by her, the balance to her credit with these de- 
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fendants. and the rate of interest charged by them on the amount 
of her debit ha la nee. Further answering said paragraph these de¬ 
fendants say that .-aid complainant accepted said accounts as correct, 
except in several instances where -mall errors in hookkeeping or 
otherwise crept into them, which errors she called to the attention of 
these defendants, and which errors were thereupon rectified and cor¬ 
rected. Further answering said paragraph these defendants say that 
they are unable to Mate what was the belief of said complainant with 
respect to the purchases and .-ales reported as made by these defend¬ 
ant-. hut they say as a matter of fact that all orders given to them 
by said complainant for the purcha.-c and -ale of stock- during the 
period aforesaid were by them transmitted to their agents and bro¬ 
ker- in New York. Kendall K Whitlock, who were members of the 
New York Stock Kxchange. and as these defendants believe and 
therefore aver, slid Kendall K \\ hit lock actually made purchases 
and sales of Mock in accordance with said orders. Further answer¬ 
ing said paragraph these defendants say that they know nothing of 
tli«' belief entertained by said complainant with respect to there 
being in such account- -o rendered her by them as aforesaid false 
and fraudulent entric- of any kind, but they say a- a matter of fact 
that there were no false and fraudulent entries- in said accounts but 
that such account- were true and accurate statements of her ace omit 
with these defendants as it existed at the time saiel accounts were 
rendered. 

d() Further answering .-aid paragraph these defendant admit 

that they charged -aid complainant as compensation a com¬ 
mission for the purcha.-c and sale- <>f Mock a- aforesaid, an amount 
eepial to one-eighth of one per cent of the par value of the stock so 
purchased and sold. They know nothing of the belief entertained 
by said complainant with respect to -aid commission, but they aver 
as a matter of fact that -aid commission was the only compensation 
received by them for the purchase and sale of said stocks as afore¬ 
said. further answering -aid paragraph these defendant- say that 
the only other charge made by them against -aid complainant on 
account of her transactions with them during the period aforesaid 
was interest on her debit balance with them from time to time dur¬ 
ing said period. 

ft. '1 hese defendant- have no knowledge of what the said com¬ 
plainant learned on the oth day of February. 190S. regarding her 
transactions with these defendants. l’»ut they aver that none of the 
purchase- <>r -ales of Mock reported to her by them were pretended 
or fictitious, but on the contrary they aver that -aid purcha-es and 
sales were, in so far as these defendants were concerned, and as these 
defendants honestly believe, actual and bona fide purchases and 
sales. They deny that the accounts theretofore rendered bv them to 
her were false and misleading in that in said accounts they charged 
complainant a commission of one-eighth of one per cent for each 
purchase and sale of stock on her account and made it appear that 
this was the only profit made by them out of the matters and trans¬ 
actions of said complainant with them. They denv that said 
31 complainant learned for the first time in February 1908 that 
said commissions charged against complainant by these de- 
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fendunte were by them paid over to certain agents and brokers in 
New York. On the contrary tliev aver that from the time com- 

i t, 

plainant first began to deal with them she knew and fully under¬ 
stood that they were not members of the New York Stock Exchange 
but that they made purchases and sales of stocks on said Exchange 
through brokers in New York who were members thereof, and that 
said brokers in New York made the charge of one-eighth of one per 
cent as a commission for purchases and sales so made by them. They 
deny absolutely that they made secret and illegal profits and gains 
out of the matters and transactions in which they acted as her agents 
by borrowing in New York money for her account and use on which 
they charged her interest at a greater rate than was charged to them 
by the persons in New York from whom they borrowed the money 
for the use of said complainant. In this connection these defendants 
show that they borrowed no money in New York for the account of 
said complainant. As afore-ai shown they are not meml>ers of the 
New York Stock Exchange, as was well known to complainant. In 
purchasing and selling stocks for and on account of said complain¬ 
ant these defendants dealt with the firm of Kendall A: Whitlock, of 
New York City, members of said New York Stock Exchange, and 
that said Kendall A Whitlock made the purchases and sales of said 
stocks, as they do Ml other stock purchases and sales of these de¬ 
fendant- on the -aid New York Stock Exchange. That said 

32 Kendall A \\ hitlock advanced to these defendants the money 
over and above the margin so as aforesaid deposited by said 

complainant on account of the purchase of stocks necessary to carry 
said stocks which said money was a diva need to these defendants on 
the strength of their credit with -aid Kendall A Whitlock and not on 
the credit of -aid complainant. Said Kendall A Whitlock did not 
know said complainant and had no dealings with her in connection 
with the purchase and sale of said, stocks. For the money so.,ad¬ 
vanced by sa.id Kendall A \\ hitlock to these defendants, as afore¬ 
said. said Kendall A W hitlock charged these defendants interest, the 
rates of which varied and changed from time to time during said 
period, according to the rate- of interest prevailing in said City of 
New York. The only charge by way of interest made by these de¬ 
fendants against said complainant was on the amount of her debit 
balance with them from time to time, as aforesaid, in accordance 
with the rule and custom in force among brokers. 

In thi- connection these defendants show that said complainant 
has had a great deal of experience in stock speculation and knows 
and fully understands the methods in vogue in such transactions. 
She fully understands how these transactions of hers were carried 
on by defendants and especially with regard to the matter of interest. 

7. The.-e defendants admit that on or about the >">th dav of Feb¬ 
ruary U)0<S. said complainant demanded of them an accounting, as 
stated in .-aid paragraph. They admit that at that time they 

33 declined to render her an account as requested and thev sav 
that tin i • only reason for so declining was because they had 

theretofore rendered her true and accurate statements of her account 

3—2446a 
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with them from time to time from the *2~>th day of April. 1900, when 
said complainant first U*gan to deal with them, down to the time 
when such demand was made, and because it would consume a great 
deal of time and labor to duplicate the work contained in the state¬ 
ments of account so rendered. But at a later date they furnished 
said statement, as is hereinafter shown. 

<S. They admit that they gave to complainant the paper writing 
referred to in -aid paragraph and say that it was an account of all 
matter- and transactions between said complainant and these defend¬ 
ant- from the inception of their relations to the time of the giving of 
said paper writing. That said paper writing contained the fact- set 
forth in said paragraph. They dene that -aid statement of account 
was in any respect false and fraudulent and to the contrary thereof 
they aver that said paper writing h> furnished said complainant by 
them was a true and accurate account of her trail-actions with them 
and that the fact- therein set forth were true. 

At that time defendants, as they had repeatedly done on previous 
occasions, offered to deliver to said complainant the securities held by 
them for her and requested her to transfer her said accounts else¬ 
where. Said complainant then declined, a- she had done on said 
previous occasions, to accept said securities and transfer her 
M l said account. While these defendants have been advised that 
they have a perfect legal right to notify said complainant to 
pav them the balance due by her on account of said securities and 
take from them said securities, and in default of her so doing within 
a reasonable time after such notice, to sell said -locks and securities 
in the open market at the highest price obtainable therefor, they 
have refrained from so doing -imply because they desired, as far as 
po-silde. to enable said complainant to recoup the losses which she 
lias -ustained hv reason of the purchase and sale of stocks a- afore¬ 
said. which said purchases and sales sl )t > made in the exercise of her 
own judgment and not because of any advice given her by these de¬ 
fendants. 

9. These defendants are advised by counsel that because of the 
matters and thing- hereinbefore set forth it is not necessary or ma¬ 
terial for them to make answer to paragraph nine of said amended 
bill. 

And having fully answered, they pray to be hence dismissed with 
their reasonable costs in this behalf most unjustly and inequitably 
sustained. 

AUGUSTUS UR AXE. Jr. 
AUBTOX K. PARRIS. 

MADDOX & GATUEY, 

Attorneys for Defendants. 

(Jurat omitted.) 


Mo 


4. Your complainant replied to said answer: and issue hav¬ 
ing been joined and witnesses examined, and the proofs 
closed, the said cause was set down to be heard, and was heard before 
the Court. Mr. Justice Anderson presiding, who thereafter filed in 
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s;iid cause liis written opinion, which is in words and figures follow¬ 
ing, to wit:— 

(Caption omitted.) 

This is a < nit for discovery and accounting. The amended bill 
was filed Nov. '2d, 1008. and alleges that since April 2n. 1000 plaintiff 
had been a client of tbe defendants, who wore stock brokers, buying 
and selling stocks on margin, through tbe defendants as her agents; 
that in purchasing stocks through the defendants tbe plaintiff ad¬ 
vanced to them a certain portion of tbe purchase price, called tbe 
“margin . which was 10','. and tbe defendants loaned to her tbe 
remainder necessary to make the purchase, charging her account 
therewith, together with interest and a commission of V^fy. Tbe 
bill further alleges that tbe defendant* have rendered her accounts 
from time to time, slutwing tbe -took purchased and sold and tbe 
prices, and that tbe plaintiff alwavs accepted tbe same as substantially 
correct, believing that the purchases and sales reported were actually 
made, but that "be learned on February o. 1008 that the defendants 
had reported to her as real, bona fide transactions, transactions which 
were merely fictitious: that she also discovered that she was charged 
with interest at a greater rate than that paid by defendants to 
80 persons from whom they borrowed: and that tbe plaintiff 
thereupon demanded of tbe defendants a complete accounting 
which would show specifically from whom stock was purchased, and 
to whom sold, in each instance, and what, if any profits, they bad 
made out of their transactions as her agents, etc. Tbe bill also al¬ 
leges that tbe defendants thereupon gave to tbe plaintiff a certain 
paper-writing purporting to be an account of all matters and trans¬ 
actions done and performed by tbe defendants for tbe plaintiff as her 
agents from the inception of their relations in 1000. but that said ac¬ 
count is false and fraudulent, in that some, if not all, of tbe stocks 
therein appearing were not actually bought and sold,—that “some 
of tbe names of tbe vendor* and purchasers of the said stocks con¬ 
tained in said account were fictitious.”—that, furthermore, tbe in¬ 
terest charged was greater than that paid by defendants for tbe use 
of tbe money borrowed by them, and that tbe charges for commis¬ 
sions were not actually made for tbe services of tbe defendants, but 
that they were compensated therefor by secret profits which they re¬ 
fused to disclose. 

Tbe bill prays for discovery and accounting. 

Tbe answer of the defendant* denies that said accounts were false, 
and avers that they were true and accurate: also avers that tbe %% 
commission charged bv them was tbe only commission received by 
them for tbe purchase and sale of these stocks, and that tbe only 
other charge made by them was interest on her debit balance; that 
none of tbe purchases or sales reported by them were fictitious, 
87 but were bona fide: that they did not make any secret or ille¬ 
gal profits out of tbe plaintiff’s account; that tbe moneys bor¬ 
rowed by them were borrowed “on the strength of their own credit 
and not that of complainant.”—that the New York firm from whom 
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they borrowed. and t<» whom they paid rates of interest which varied 
from time to time. did not know tlie plaintiff in the matter, and that 
the defendant^ charged her interest on her dehit balance in ac¬ 
cordance with the custom in force among brokers. 

If the po-ition of the defendants, that they have already ac¬ 
counted to the plaintiff, he true, this hill must be dismissed. The 
plaintiff contends, however, that the defendant- have not accounted, 
because, die says, their accounts were “false and fraudulent . If her 
contention in this behalf can be sustained, then her bill must he sus¬ 
tained and the relief prayed for granted. The single question, 
therefore, is whether the defendant - accounts were “fal-e and fraud¬ 
ulent. ” 

The following material points are urged by the plaintiff in this 
connection : 

1st. 'That -nme. if not all. of the transactions were fictitious. 

2nd. That the interest charges were not correct. 

3rd. That stock was sold at a sacrifice without her authoritv, and 
again-t her express instructions. 

Mfet/afinns of Ii,i proper Intirmt (Jiarr/cs. —The evidence shows 
that the defendants made rebates of interest as follows: 

38 Jan. 1.1 OOP,. $8*2.01 

Jan. 11. 1007. 77.20 

April 10. 1007. 388.80 

Total. $7)47.01 


and thereafter interest was continued at . All controversies as 
to interest charges were completely settled between the parties ( Page 
1 1 of plaintiff s testimony). It i- contended on behalf of the plain¬ 
tiff. however, that, if the defendants borrowed the money which was 
loaned by them to plaintiff at a lc-s rati* of interest than that charged 
plaintiff, they were* in duty bound to disclose to her that fact and 
charge her only at that rate. Tfiis contention cannot he sustained, 
when it is borne in mind that the money borrowed was not. and 
could not have been, borrowed on the plaintiff’s credit, but wholly 
on the defendants’, and it therefore makes no difference whether the 
monev wa- originally theirs, or whether they borrowed it from others, 
in so far as any charge of interest against the plaintiff wa> con¬ 
cerned. There is nothin*; of a false or fraudulent character about 
the interest charges in this case, and therefore that matter may be 
dismissed. 

('har<i< That Stock II tis Sold nt n Sacrifice a (jam at Plaintiff .s Ex¬ 
press I attractions. —This claim of the plaintiff arises out of a sale bv 
the defendants on July 10, 1001, of 100 shares of Aitehison Pre¬ 
ferred at OOP.. which had been purchased at 103.—a loss of $12.7)0 
per share. The plaintiff testified that she had instructed the 
30 defendants, in the first instance, not to sell at a loss in any 
ca-e. and again in June 1001 before leaving for Atlantic 
Oitv. and that shortly thereafter and while in Atlantic City defend¬ 
ants notified her of this sale. She testified that they always notified 
her at the close of the market of whatever sales or purchases were 
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made for her, giving the prices. She further testified that in De¬ 
cember 1901 she upbraided them for this sale of Atchison Preferred 
and again in December 1900 . ami that they settled the matter with 
her by allowing her a rebate of SONS.so on interest (Page 14 of 
plaintiffs testimony). This rebate occurred on April 19. 1907. 
It also appears that the plaintiff wrote the defendants from Atlantic 
Citv. X. J.. on Julv 19, 1901, three davs after the sale of Atchison 
Preferred, as follows: 

•‘Your action I believe was governed by the best desire in my 
interest- * * * do not express any further regrets on the mat¬ 

ter Mr. Crane and we will both dismiss the subject from further 
comment. * * * 

Hoping for better luck next time remain 
Yerv trulv. 

HARRIET E. NORLK.” 


(See page A 2 of plaintiff's testimony.j It further appears from 
the plaintiff’s testimony that she wrote defendants on Jan. 22. 1901 
in reference to some Erie stock, and said therein: 

“1 wish you would feel that you are at liberty to take any action 
your judgment sees lit. without waiting to hear from me." 

(See page A0 of plaintiff’s testimony.) In January 1901 the de¬ 
fendants sold for plaintiff *200 shares of Erie Common at a loss of 
$129. 

40 There certainly cannot be any serious question that the 

plaintiff acquiesced in the sale of this Atchison Preferred on 
July 10. 1901. or that she was not thoroughly acquainted with the 
fact of that sale and with the figure <4* same at that time, so that 

anv claim that she might have had would now be barred by limi- 

• « « 

tations. 

before the Court would be justified iti referring this cause to the 
Auditor for the purpose of an accounting between the parties touch¬ 
ing these 1 stock transactions, the plaintiff must have made* out a 
prima facie ease' against the defendants, that is, it should, at least, 
appear from the record that the accounts rendered by the defendants 
were false and fraudulent. To this end. the plaintiff has taken the 
testimony of a number of stock brokers in the city of New York 
who were supposed to have such connection with the purchase and 
sale of stocks for the plaintiff and -uch knowledge of the prices paid 
and received therefor as would enable them to testify concerning the 
transactions, with the result that, instead of showing that the state¬ 
ments furnished the plaintiff by the defendants covering their trans¬ 
actions with her from April 2A. 1900 down to the filing of the bill 
were false and fraudulent, or even tainted with the suggestion of 
falsitv or unfairness, the testimony shows that their business was 
conducted throughout according to the usual and customary methods 
employed by reputable bankers and stock-brokers. So that to now 
refer tbe cause to tbc Auditor to state an account would be to assume 
that the record discloses, or at least suggests, either that the defend- 


22 


HARRIET E. NOBLE VS. AECH STES CRANE. .JR., ET AL. 


ants have refused to account to the plaintiff, or, in professing 

41 to do so, have rendered accounts that were false and fraudu¬ 
lent. which, as already stated, would he doing violence to the 

record itself. 

Nor is it necessary to refer the cause to the Auditor to enable the 
plaintiff to obtain a full and complete discovery from the defendants 
themselves of all of the essential details of these stock transactions, 
as that opportunity was open t<> her during the taking of the testi¬ 
mony in this cause as fully as it was to take the testimony of the 
New York brokers who were called on behalf of the plaintiff. 

The allegation.- a- to fictitious transactions are in no wise sustained 
by the evidence. The plaintiff has wholly failed as to this chai’ge, 
and the defendants have tendered, and -till tender, the actual stocks 
etc. shown by their accounts at the present time. 

It follows that the allegation:* of the plaintiff that the accounting 
made by the defendants was false and fraudulent, have not been 
sustained, and. therefore, the bill must he dismissed. 

THUS. II. ANDKRSON. Justice. 

.*>. Thereafter, on the 1 1th day of May. A. D. 11H0 the said Justice 
signed a deci’ee in words and figures following:— 

(Caption omitted.) 

This cause came on to be heard at this term, and was 

42 argued by counsel: and thereupon, upon consideration thereof, 
it i- this 11th day of May. 1010. adjudged, ordered and de» 

erecd as follow-: viz: That the original and amended hills filed 
herein he. and they are hereby, di-mis-cd with costs, to he taxed by 
the Clerk, ami for which execution shall issue as at law. 

P>v the Court: 

TIIOS. II. ANDKRSON. 

* 1 ssocintc J >' *1 n‘<‘. 


(». Your complainant shows to the Court, by leave of Court first 
had and obtained for that purpose, by way of supplement, that, 
since the signing of said decree of reversal, and since the expiration 
of the term of Court at which said decree was signed and enrolled, 
she ha- discovered, as the fact is:— 

(<t) The defendant Kugene K. Thompson has associated himself 
with the defendants Augustus Crane. Jr., and Albion K. Parris as 
copartner with them in a general copartnership under the firm name 
and style of Crane. Parris A Co., the same firm name as the said 
Crane and Parris used in the conduct <>f their said business, and the 
said three person- Crane. Parris and Thompson have continued to 
conduct said business a- such copartners until the present time. 

(b) On. to wit. February t>. PH2. the said Crane, in Company 
with hi- counsel of record in this cause, called upon your complainant 
at the otlice of her counsel for the purpose of rendering her state¬ 
ments of account of her transactions with said firm up to and 
43 including the day prior thereto. and of tendering to her the 
stocks alleged by them to have been purchased for her and 
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carried in her account at her expense. The said Crane, through his 
slid attorney, and in his presence, then and there delivered to her 
statements of account, copies of which are hereto attached marked 
Exhibits “A v and “H ’ and made a part hereof, and also, in like 
manner, delivered to her a statement purporting m show the value 
of said stocks at the close of business on the day preceding, a copy 
of which is hereto attached marked Exhibit “C" and made 4 a part 
hereof, and also, in like 4 manner, tendered to her the following 
described stocks as the stocks purchased for her and carried in her 
account: 

Erie Railroad Company '2nd Preferred. 

Certificate No. 1M01 1X4 for ton shares, issued to Daniel N. Talbot 
and endorsed June 12. 1911. by Daniel N. Talbot. 

Certificate No. N124S for twenty shares, dated May 24, 1 ( J11, 
registered May 25. ISM 1. Merchants 'Trust Company, and endorsed 
May 25, ISM i. by Chas. M. Shot. Jr.. A: Co., in wlmy name it is 
issued. 

Certificate No. N4890 for twenty shares, issued in the name of 
Carlisle Mellick A: Co., dated November 1. ISM 1. registered November 
8, 1911, Hankers "Trust Company, and endorsed in blank November 
8. ISM 1. by Carlisle Mellick A: Co. 

Certificate No. 485b for fifty shares, issued in the name of De 
Coppet A Doremus. dated August 29. 1911. registered August 80, 
1911, Hankers "Trust Company, and endorsed August 80, 1911, by 
I >e (’<>i >i»et A 1 *reinils. 


44 Hock Island Company Preferred. 

Certificate for one hundred shares, issued to Chas. 1). Harney A 
Co., dated October 1. 1908. registered October 2. 1908, Hankers 
Tru^t Company, and endorsed October 2. 1908 by Harney A Co. 

Missouri Pacific Railway Company. 

Certificate No. A4501 for live shares, issued to Harriet E. Noble, 
dated June 5, 1908. registered June X. 1908, Mercantile Trust 
Company. 

Certificate No. H0008 for ten shares, issued to Albert Kaechele, 
dated September 25. 1911. registered September 2b, 1911. Hankers 
Trust Company, and endorsed in blank November 20, 1911, by the 
person to whom issued. 

Certificate No. A7818 for forty shares, dated August 7, 1911, 
registered August 8. 1911, Mercantile Trust Company, and en¬ 
dorsed in blank August 9, 1911, by Hoody, McClellan A Co. 

Certificate No. A9209 for fifty shares, issued to Carpenter, Hag- 
got A Co. December 22. 1911, registered December 20, 1911, Hank¬ 
ers Trust, Company, and endorsed in blank December 28, 1911, by 
the firm to whom issued. 

Certificate No. 9090 for one hundred shares, issued to Williams, 

Nicholas A Moran, dated April 20, 1911, registered April —, -, 

and endorsed April 27. 191 1, by the firm to whom issued. 
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I'nitod State- BuBBer Company 1-t Preferred. 

Certificate No. Cs-JO.*’ fur one hundred slurps issued to 
|.> I lerzfeld A’ Siojirn. dated October 1 *». PHI. registered ()c- 
tnl»er 17. PHI. ;md endorsed in Blank October IS. 1011. 

I nited States Steel Corporation Preferred. 

Certificate No. IH2110.4 for one hundred shares. i-sued to I. O. 
Bunn. countcr.-igncd M;ireli s . 1011. registered mimic day. New A ork 
Trust Company, and endorsed in Blank leBruary •>. 1012. By Mr. 
Bunn. 

Also, in like manner, and at the same time and place, said Crane 
tendered to complainant the following described Bunds as and for 
the Bond- which complainant had theretofore deposited with said 
Crane. Parris A Co. a.- security fur any Balance- properly and law- 
fullv to Become due to -aid Crane. Parris A* Co. from complainant: 

Southern Pacific Company. 


Coupon Bond- Numbered SOON 225d(» and >.">.*»7. 

(<■) Complainant say> that the-c are not tin* three Bonds which 
she delivered to slid Crane. Pavri- A Co.; that the Bond- -o de¬ 
livered were cop-routively numbered and that tin* hond- attempted 
to he tendere ' to her are not oon-eoutively numbered. 

(<l) Complainant -ay- that with tlu* pos-iBle exception of the cer¬ 
tificate for five -hare.- of Mi—ouri Pacific, which wa- issued on June 
5. 100S. none of the (crtificatc- of -t<»ek tendered to her as afore¬ 
said are the -hares of -took charged to complainant hv defendants 
and carried in her account as having Been purcha-ed for her. and as 
set out in the original and emended Bills, the answer to the 
40 amended Bill and the te-timony: that if defendants ever 
purchased any stock- for complainant. said -tocks were con¬ 
verted By them to their own use. and tlu* stocks so tendered to her 
were purchased hv defendants tor the purpose of making said 
temler. or borrowed for that purpo-e. and for that purpose only, 
and were not purchased for complainant. 

Complainant further -hows that the said Erie ‘2nd Preferred .-tocks 
are charged in -aid account as against complainant as follow-: 

One hundred .-hares at 850.25 per share on May *2. 1001, al¬ 
though they wert* fir-t charged to her at $54.25 per -hare. 

The market value of the certificates tendered to complainant on 
February <>. 101 *2. as stated By defendants in Exhibit ‘‘C’’ was 
$40.00 per share, and on the following dates when said Erie 2nd 
Preferred certificates tendered to complainant were issued the said 
market value was as follows: 

May 24. 1011. $40.50; 

November 1. 1011. $12,025 to $43,875; 

August 20. 1011. $40.00 to $42.00. 

Complainant further shows that the -aid Pock Island Preferred 
stocks are charged in said account as against complainant as follows: 
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One hundred shares at $70.<•> per share on March 8, 1905. 

'Phe market value of the certificate tendered to complainant on 
February 0. 191*2, as stated by defendants in Exhibit “0” 

47 was $50.00 per share, and on October 1. 1908, when said 
Rock Island Preferred certificate tendered to complainant 

was issued the said market value was $40.87*> to $4*2.00. 

Complainant further shows that the said Missouri Pacific stocks, 
exclusive of said five shares, are charged in said account as against 
complainant as follows: 

One hundred shares at $110.50 per share on March 14. 1905; 

One hundred shares at $94.*25 per share on March 19. 1906. 

The market value of the certificates tendered to complainant on 
February 0. 191 *2. as state'1 by defendants in Exhibit “C” was 
$40.00 per share, and on the following dates when said Missouri 
Pacific certificates tendered to complainant were issued the said 
market value was as follows: 

September *25, 1911. $84,875 t<» $86.25; 

August 7. 1911, $45.25 to $49.00; 

December 22. 1911. $88.00 to $89.25; 

April *26. 1911. $48.25 to $48,625. 

Complainant further shows that the said United States Rubber 
1st Preferred stocks are (barged in said account as against com¬ 
plainant as follows: 

One hundred shares at $114,875 per share on January 16, 1906. 

The market value of the certificate tendered to complainant on 
February 6. 1912. as stated by defendants in Exhibit “C” was 
$109.50 per share, and on October 16, 1911. when said United 
States Rubber 1st Preferred certificate tendered to eom- 

48 plainant was issued the said market value was $108.00 to 
$108.50. 

Complainant further shows that the said United States Steel 
Preferred stocks are charged in said account as against complain¬ 
ant as follows: 

One hundred shares at $105.75 per share on May 14, 1906. 

The market value of the certificate tendered to complainant on 
February 6. 1912. as stated by defendants in Exhibit “C” was 
$108.o0 per share, and on March 8, 1911. when said United States 
Steel Preferred certificate tendered to complainant was issued the 
said market value was $118,125 to $118.50. 

(e) Complainant further shows that she refused to accept said 
stocks for tlie reason, which she then assigned, that the said cer¬ 
tificates are not those purchased for her and charged in her account 
as against her. 

(/) Complainant further shows that at no time, except on said 
February 6, 1912. as hereinbefore set out, did the defendants, or 
either of them, or any person acting for or in their behalf, ever 
exhibit to her any certificate of stock of any kind whatsoever, or 
make any tender to her in any other way of any stock: that the 
alleged accounts rendered to her from time to time by defendants 
are all based v\ on the pretended actual purchase for her of stocks 
at the market prices of stocks at the time of said pretended pur- 

4—2446a 
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chases, in which said accounts tlie said alleged purchase prices are 
charged to her. and upon the balances of said purchase 
40 prices left after deducting the deposit made by her with de¬ 
fendants on account of said purchases there has continually 
been charged as against her in said accounts interest, and from 
which interest there has been deducted in said computation tbe 
alleged dividends on said stocks, although, as above shown, tbe said 
Erie 2nd Preferred. Pock Island Preferred. Missouri Pacific, United 
States Rubber 1st Preferred and United States Steel Preferred stocks 
were not issued by the said companies for from three and a half 
to ten years after they began to be so charged as against com¬ 
plainant. 

7. As to the other stocks mentioned in complainant’s original 
and amended bills, the testimony and in charges made by defend- 
ant< in their account with complainant, "hi' avers that the same 
plan was followed by defendant'" namely, they pretended to pur¬ 
chase stock' and actually charged the same to her account and re¬ 
quired her to pay interest upon the unpaid balance.' of tin* pur¬ 
chase price, less alleged dividend.- from time to time credited in 
said account. She avers that no -tock' were ever actually purchased 
for her by defendants, but that they merely pretended so to do; 
that thereafter they pretended to >ell said stocks so pretended to 
have been purchased when said stock- were selling upon tbe market 
at a lower price than when they were pretended so to be purchased, 
and that the said plan was cunningly devised by defendants for tbe 
purpose of defrauding this complainant, and was operated and 
carried, on by them with the result that she was actually defrauded 
and thus deprived of many thousand of dollars, as more particu¬ 
larly set out in the said amended bill. 

»>0 «s. Complainant further avers that each and every of the 

account- rendered by the defendants to complainant are false 
and fraudulent as hereinbefore mentioned; that no purchases were 
over actually made of stocks for complainant: that if. at or about the 
times when the said stocks were first charged to the account of com¬ 
plainant. stock- were purchased by defendants of the kind, denomi¬ 
nation and number of shares charged to her account, defendants 
continued thereafter to use said stocks as their own and, through 
their agents, to loan, hypothecate and sell said stocks for their own 
account, without the knowledge or consent of complainant, and in 
violation of her rights, whereby she has been defrauded and cheated 
by the defendants by such conduct upon their part, and by the fal.-e 
and fraudulent entries into her accounts of said stocks as having 
been purchased and held for her. and as having been sold for hei\ 
with the result that she has been unjustly and fraudulently required 
to pay to tbe defendants many thousands of dollars. 

fi. Your complainant is advised and avers that under the afore- 
-j’d circumstances, the said decree of this Court, m consequence of 
the discovery of such new matter as aforesaid, ought to be reviewed 
and reversed, and that she should be awarded relief as nraved for 
in ber amended bill. 

Wherefore, the premises considered, complainant prays: 
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1. Tint a writ of subpoena be issued to the defendants to revive 

and answer, issuing out of and under the seal of this Court, 
51 to be directed to the defendants, Augustus Crane, Jr., Albion 
Iv. Parris and Eugene E. Thompson, and requiring them to 
show cause, if any they can, why the said suit, and the proceedings 
therein had. should not stand and be revived against them in the 
same plight and condition as the same were at the time of the 
said decree, and further to stand to and abide such order and decree 
in the premises as to your Honor shall seem meet. 

2. That the defendants may be required, in their answer hereto, 
to answer fully and specifically the interrogatories made a part of 
the amended bill hereinbefore filed, and also the following inter¬ 


im >ga tones: 

(a) State specifically and in dead as to the one hundred shares 
of Erie 2nd Preferred stock hereinbefore mentioned the following: 
The dates of the several purchases, the prices paid, how the consid¬ 
eration was paid: if by check the date, number, amount, maker, 
payees and endorsers of the check ; the person from whom purchased, 
the number or numbers, date or dates of the certificate or certificates. 


the date or dates of registry, the date or dates of assignment, and the 
person to whom issued: the date or dates of delivery of said certifi¬ 
cate or certificates, by whom and to whom and where delivered: the 
custody of same thereafter, giving person and place; to whom loaned, 
and when, and under what terms; to whom hypothecated, and when, 
and upon what terms were all repetitions of same; to whom sold, 
for what price, and when, and how paid, through what agency sold 
and payment made, and medium of payment; if repurchases were 
made, give the same information as to each. 

52 (I>) Give the same information as to the following stocks 

as above asked for in paragraph lettered (a) as to the Erie 
2nd Preferred stock: namely: Pock Island Preferred, Missouri Pa¬ 
cific. United States Rubber l<t Preferred, United States Steel Pre¬ 
ferred. Federal Steel. Atchison Preferred, and each and every of the 
other stocks charges for which have been made by defendants in 
their account with complainant. 

(r) For such other and further relief as to the Court may seem 
meet and proper. 

HARRIET E. NOBLE, 

Complainant . 


Attorney for Complainant. 


District of Columbia, ss : 

I do solemnly swear that I have read the foregoing and annexed 
bill of review by me subscribed, and know the contents thereof, that 
the facts therein stated of my own personal knowledge are true, and 
that those stated upon information and belief T believe to be true. 

HARRIET E. NOBLE, 

Complainant . 
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Subscribed and sworn to before me this 20th day of March. A lb 

1012. 

F. A. COT/FOR D, 

r seal.] X atari/ Public, I). C. 


53 


Exhibit “A.” 


Harriet E. Noble in Account with Crane, Parris A Co., Bankers and 
Brokers, 604 14th Street N. \V., Washington, D. C. 


362. 
Dr. 
1912 . 
Jan. 1. 


31 


Amount. 

To balance. 33,467.02 

100 Erie 2nd Pfd. 

100 K. I. Pfd. 

205 Mo. Pad*. 

100 Hub. 1st. Pfd. 

100 Steel Pfd. 

3 M So. Pacf. Col. Tr. 4%. 

To int. to date. 


Days. interest. 

31 172.92 


1912 . 

Feb. 1, 


To balance. 

100 Erie 2nd Pfd. 
loo R. I. Pfd. 

205 Mo. Pacf. 

100 Hub. 1st Pfd. 

100 Steel Pfd. 

3 M So. Pacf. Col. Tr. 4 % 


1912 . 

Jan. 31. To balance a e 


172.92 

33,040.84 

172.92 

33,640.84 



E. A O. E. 
C. P. A Co. G. 


Cr. 

Amount. 

Days. Interest 

33,640.84 

172.92 

33,640.84 

172.92 
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Exhibit “ B.” 


Harriot E. Noble in Account with Crane, Parris A Co., Bankers and 
Brokers, 604 14th Street N. W., Washington, 1). C. 

With interest at the rate oi‘ (3 per cent, to Feb. G, 1012. 


3G2. 


Date. 

jgj., Amount. Days. Interest. 

Feb. 1. To balance. 33,640.84 5 28.03 

100 Erie 2nd ITd. 

100 R. I. Pfd. 

205 Mo. Pact. 

100 Rub. 1st. Pl‘d. 

100 Steel Pfd. 

3 M So. Pact*. Col. Trust 4 %. 

5. Toint.todate . 27.86 


33,668.70 


28.03 


1912. 

Feb. 6. To balance. 33,468.70 

100 Erie 2nd Pfd. 

100 R. T. Pfd. 

205 Mo. Pacf. 

100 Rub. 1st Pfd. 



ioo stud pea. 


E. & O. E. 


3 M So. Pacf. Col. Tr. 4 %. 


C. P. * Co. G. 




Cr. 

Date. 

1912. 


Amount. 

Days. Interest. 

Feb. 1. 

To balance a c (Div. 100 Rub. 




i*t pia.). 

200. 

5 .17 

5. 

To balance a/c. 

33,468.70 

27.86 


33,668.70 


28.03 
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Exhibit “ C.” 


Full Christian name mid address required for transfer of shares. 
No shares will be trail shared nor certificates delivered without defi¬ 
nite* instructions. Please return this statement with your remit¬ 
tance. 

Checked by-. 

Crane, Parris & Company, Hankers, <504 Fourteenth Street N. \V. 

Washington, D. C February 0, 1912. 


Statement for Account of Mrs. Harriet E. Noble. 
At market quotations:— 


100 Erie 2nd Preferred.at 40 $4,000 

100 Rock Island Preferred.at 50 5,000 

20.j Missouri Pacific.at 40 8,200 

100 C. S. Rubber 1st Preferred.at 109} 10,950 

100 C. S. Steel Preferred..at 1081 

ex. 10,850 


$3,000 Southern Pacific Collateral 48.at 91 2,730 

- $41,730 

56 Demurrer. 

Filed April 0. 1912. 

******* 

The defendants say that the bill of review is bad in substance. 

MADDOX £ GATLEY, 
Attorneys for Defendants. 


The matters of law intended to be argued upon the hearing of 
the foregoing demurrer are as follows: 

1. There P no showing in the bill of review that the newly dis¬ 
covered evidence relied upon by the plaintiff as the basis of the bill 
of review, could not. by the exercise of reasonable diligence on the 
part of said plaintiff, have been discovered and produced before the 
original decree was signed in this cause. 

2. The bill of review shows on its face that the alleged newly dis¬ 
covered evidence could have been discovered and produced by said 
plaintiff at any time after the filing of the original bill in this cause 
and before the decree dismissing the original and amended bills 
herein was entered. 

3. The bill of review shows on its face that the plaintiff has been 
guilty of negligence and laches in the discovery and production of 
said alleged newly discovered evidence. 

4. The alleged newly discovered evidence is not sufficient and 
would not justify a decree in favor of the plaintiff. 
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57 William Henry White, Esq., Attorney for Plaintiff : 

Please take notice that we have calendared tlie foregoing de¬ 
murrer for hearing on Fridav, the 3rd dav of Mav, 11)12. 

MADDOX A OATLEY, 
Attorneys for Defendants. 


Dceree. 

Filed June 0, 191*2. 

******* 

This cause came on to he heard at this term upon the hill of 
review tiled herein and the demurrer of the defendants interposed 
thereto, and was argued hy counsel; and thereupon, upon consid¬ 
eration thereof, it is this Oth day of June, 191*2, by this court, and 
the authority thereof, adjudged, ordered and decreed that said de¬ 
murrer he and the same is hereby sustained. And the said plaintiff 
electing in open court not t<» amend said hill, it is further adjudged, 
ordered and decreed that said hill of review he, and the same is 
hereby, dismissed with costs, for which execution shall issue as at 
law. 

l»v the Court: 

WRIGHT, Justice. 

From the foregoing decree the plaintiff in open Court notes an 
appeal to the Court of Appeals and the penalty of the bond 
58 for costs on such appeal is hereby fixed at one hundred dol¬ 
lars ($100.) 

By the Court: 

WRIGIIT, Justice. 


Memorandum. 

191*2. June *21.—Apjieal bond approved and filed. 


Designation of llecord on Appeal. 

Filed June *21, 191*2. 

******* 

The Clerk in making up the record on appeal in the above-en¬ 
titled cause will please include the following: 

1. Bill of review. 

*2. Demurrer to hill of review. 

3. Decree sustaining demurrer and dismissing hill of review and 
notation of appeal therefrom. 

4. Bond for costs on appeal. Mem. 

WM. HENRY WHITE, 
Attorney for Complainant-Appellant. 
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Assignment of Error. 
Filed July 22, 1912. 


The Court erred in sustaining the demurrer and dismissing the 
bill. 

\VM. HENRY WHITE, 
Attorney for Complainant. 


«»U 


Supreme Court of the District of Columbia. 


Cm ted States of America, 

District of Columbia, ss: 

I, John It. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
59. both inclusive, to be a true and correct transcript of the record, 
according to directions of compel herein tiled, copy of which is 
made part of this transcript, in cause No. 27N99 in Equity, wherein 
Harriet E. Noble is Complainant and Augustus Crane, Jr., et al. are 
Defendants, as the same remains upon the files and of record in said 
( ourt. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said (’ourt. at the City of Washington, in said District, 
this 31 st day of July. 1912. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUIIRMAN, 

Ass’t Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
244G. Harriet E. Noble, appellant, vs. Augustus Crane. Jr., et al. 
Court of Appeals. District of Columbia. Filed Aug. 3. 1912. 
Henry W. Hod ges, clerk. 
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Statement. 

This appeal is taken from the decree of the Supreme 
Court of the District of Columbia, sustaining a demurrer 
to appellant’s bill of review and dismissing the bill. 

Assignment of Error. 

The lower Court erred in sustaining the demurrer and 
dismissing the bill. 
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Authorities. 

“By Lord Chancellor Bacon s rules, it was declared: 
Wo bill of review shall l>e admitted except it contain 
either error in law appearing in the body of the decree 
without further examination of matters in fact, or 
some new matter which hath arisen in time after the 
decree; and not any new proof which might have been 
used when the decree was made. Nevertheless, upon 
new proof that is come to light after the decree was 
made, which could not possibly have been used at the 
time when the decree passed, a bill of review may be 
granted by the special license of the court: and not 
otherwise.' " 

Purcell vs. Coleman, 4 Wall.. 519-521. 

A. C. Freeman. Escj., author of the law of judgments 
and other standard text lxioks, has so fully and ably stated 
the law and reviewed the authorities under the head “Bills 
of Review and Newly Discovered Matter" in a note to 
Brewer vs. Bowman, 20 Am. Dec., 168, that I am content 
to add only a few cases. 

A review of these cases shows Mrs. Noble is entitled to 
a review as her case meets all of the four requirements, as 
follows: 

1. “The matter was discovered after decree was ren¬ 
dered." Decree was dated May 11. 1910. New facts 
were discovered, February 6. 1912. 

2. “It could not be discovered before bv the exercise ot 
reasonable diligence." 

The facts as to purchase (and if purchased the custody 
and continued ownership) of these certificates were in the 
sole knowledge of defendants and their agents, Kendall and 
Whitlock. A continuous stream of money statements by 
defendants to Mrs. Noble based upon actual purchase and 


continued ownership and custody, assured her monthly, 
while credits of dividends and debits of interest were cal¬ 
culated to convince. The answer to the bill so asserts 
(on information and belief). Even the court finds she has 
been accorded the treatment usual by reputable bankers and 
brokers. Demands of hers were ignored until suit was 
threatened and even yet the names of the persons from 
whom the stock was (supposedly) purchased, the numbers 
of certificates, numbers of shares in each, where they have 
been and what was done with them have not been dis¬ 
closed ; indeed, none of the facts the pledger is entitled to 
know has been given her. She filed a bill (in answer to 
which defendants did not make the disclosures prayed), 
took all the testimony she could find, and not for nearly two 
years after decree could she learn—and then by accident 
and from one of the defendants and their counsel —the 
facts. 

3. “It is material, and such as, if true, ought to produce 
on another trial of the issues a different result on the 
merits. ” 

Upon this point, defendants relied in the court below, 
upon the following language from Richardson vs. Shaw, 
209 U. S., 376. 

“It is a misconception of the nature of the certifi¬ 
cate to say that a return of a different certificate or the 
right to substitute one certificate for another is a 
material change in the property right held by the 
broker for the customer.” 

That was a suit by the trustee of a bankrupt broker who 
claimed that the return by the broker, while insolvent, of 
substituted stocks to a customer, was a preference under 
Section 60a of the Bankruptcy Act. There was an agree¬ 
ment between the broker and the customer that 
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“All securities carried in this account or deposited 
to secure the same may be carried in our general loans 
and may be sold or bought at public or private sale, 
without notice, when such sale or purchase is deemed 
necessary by us for our protection." 

This explains what the court meant by "the right to 
substitute one certificate for another"; and where that right 
was given by the customer and exercised by the broker, the 
latter's trustee could not complain, of course. 

The court holds specifically that Mrs. Xoble's contract 
with defendants was a “contract of pledge"—they were 
pledgees and not owners of the stock. Here she. a cus¬ 
tomer. and not the broker's trustee in bankruptcy, is com¬ 
plaining; and she has given the defendants no right to buy 
and sell, without notice, etc., nor to carry the stock in 
their general loans, nor "the right to substitute." etc. She 
asserts and should he allowed to prove: 

(a) The stocks, if bought for her, were converted to 
defendants' personal uses without her knowledge or 
consent. 

The stock is security for her advances and the possible 
increase in its value; if the pledgee loans it or sells it, she 
has to depend upon his solvency only; and that is not her 
contract. This is not satisfied by a repurchase and deliv¬ 
ery of something “equally as good" for the purposes of a 
tender and demand to close the account where prices have 
fallen. All the vices of the bucket shop are here present. 
If stocks go up. the broker fails and the customer loses; if 
down, the customer loses, only. 

Xor is it sufficient to answer to this court at this time 
that defendants always had sufficient stocks of the same 
sort, etc. Xo such allegation is made in the answer. They 
took no proof. The whole defense is that defendants are 
informed and believe the stocks were bought; at least they 








ordered their Xew York agents to buy and they believe 
they did. Their remarkable situation is thus disclosed in 
their answer to the bill: 


“They say as a matter of fact that all orders given 
to them by said complainant for the purchase and 
sale of stocks during the period aforesaid were by 
them transmitted to their agents and brokers in New 
York, Kendall and Whitlock, who were members of 
the Xew York Stock Exchange, and as these defend¬ 
ants believe, and therefore aver, said Kendall & Whit¬ 
lock actually made purchases and sales of stock in 
accordance with said orders. * * * They aver 

that none of the purchases or sales of stock reported 
to her by them were pretended or fictitious, but on 
the contrary they aver that said purchases and sales 
were, in so far as these defendants were concerned, 
and as these- defendants honestly believe, actual and 
bona fide purchases and sales. * * * In this con¬ 

nection these defendants show that they borrowed no 
money in Xew York for the account of said com¬ 
plainant. As aforesaid shown they are not members 
of the Xew York Stock Exchange, as was well known 
to complainant. In purchasing and selling stocks for 
and on account of said complainant these defendants 
dealt with the firm of Kendall & Whitlock, of Xew 
York City, members of said New York Stock Ex¬ 
change, and that said Kendall & Whitlock made the 
purchases and sales of said stocks, as they do all other 
stock purchases and sales of these defendants on the 
said Xew York Stock Exchange. That said Kendall 
& Whitlock advanced to these defendants the money 
over and above the margin so as aforesaid deposited 
by said complainant on account of the purchase of 
stocks necessary to carry said stocks which said money 
was advanced to these defendants on the strength of 
.their credit with said Kendall & Whitlock and not on 
the credit of said complainant. Said Kendall and 
Whitlock did not know said complainant and had no 
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dealings with her in connection with the purchase and 
sale of said stocks. For the money so advanced by 
said Kendall & W hitlock to these defendants, as afore¬ 
said, said Kendall & W hitlock charged these defend¬ 
ants interest, the rates of which varied and changed 
from time to time during said period, according to the 
rates of interest prevailing in said City of Xew York. 
The only charge by way of interest made bv these 
defendants against said complainant was on the 
amount of her debit balance with them from time to 
time, as aforesaid, in accordance with the rule and 
custom in force among brokers.*’ 

Defendants claimed to have no personal knowledge and 
to have never loaned, hypothecated, repledged or used the 
stocks in any way. It cannot he here and now asserted for 
the first time that they did sell, loan, etc., but always kept 
enough on hand for Mrs. Xoble: a fortiori, that they 
always had on hand enough of each class of stock for all 
customers of such stock. 

Skiff vs. Stoddard. 62 Conn., 198, 21 L. R. A., 102. 

Xeither is there a finding of fact by the court below 
that any stocks were ever bought, that any were ever held 
by or for defendants for Mrs. Xoble. Idle court says 
only : 

“ddie testimony shows that their business was con¬ 
ducted throughout according to the usual and cus¬ 
tomary methods employed by reputable bankers and 
stockbrokers.*’ 

whatever that may mean. 

ddie court helow. however, recognized that no disclosure 
was ever made by defendants as to the details of any trans¬ 
action. for he says: 
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“Xor is it necessary to refer the cause to the Au¬ 
ditor to enable the plaintiff to obtain a full and com¬ 
plete discovery from the defendants themselves of all 
of the essential details of these stock transactions, as 
that opportunity was open to her during the taking of 
the testimony in this cause as fully as it was to take 
the testimony of the Xew York brokers who were 
called on behalf of the plaintiff. 

“d'he allegations as to fictitious transactions are in 
nowise sustained by the evidence. The plaintiff has 
wholly failed as to this charge, and the defendants 
have tendered, and still tender, the actual stocks, etc., 
shown by their accounts at the present time,” 

and vet when the first actual certificates are actually ex- 
hibited they are all dated years after their pretended pur¬ 
chase and many of them arc dated after the date of Justice 
Anderson's opinion! 

They say they made a tender; but it is specifically alleged 
in the bill of review and admitted by the demurrer that 
never prior to February 6. 1912, were any stocks ever 
actually exhibited. It is likewise admitted by defendants 

that 


“said stocks were converted by them to their own use, 
and the stocks so tendered to her were purchased by 
defendants for the purpose of making said tender, or 
borrowed for that purpose only, and were not pur¬ 
chased for complainant.” 

It is certain that the stock tendered is not that bought. 
Mrs. Xoblc had a right to have that stock in their custody 
continuously for the purposes only for which it is pledged. 
A sale, a loan or any other use is a conversion. When 
stocks are down years after they should have been bought, 
certificates were issued by the companies and are tendered. 
Even they are not in Mrs. Xoble's name, with the solitary 
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exception of the five shares of Missouri Pacific. Cannot 
one have a discovery of the full facts and an accounting in 

j o 

such a situation ? 

It is elementary that a sale or loan by the pledgee with¬ 
out specific authority is a conversion no matter what sort 
of custom may have sprung up among brokers dealing 
with each other. 

McIntyre vs. Whitney, t*t al., 201 X. V.. 526, affirm¬ 
ing 139 App. Div.. 557. 

Dykers vs. Allen, 7 Hill. 497, and cases cited; also 
note to 42 Am. Dec., 93. 

Baker vs. Drake, 06 X. V., 518 (23 Am. Rep., 80), 
citing Markham vs. Jaudon, 41 X. Y., 235, and 

Stenton vs. ferome. 54 X. Y., 480. 


‘‘W here relation is such that a confidence is reposed 
by the principal in his agents, and the matters for 
which an accounting is sought are peculiarly within the 
knowledge of the latter, equity will assume juris¬ 
diction.’* 

Pomeroy's Equitable Remedies, Sec. 932, citing 
many cases. 


(b) “Thev did not buy stocks for her although she paid 
interest upon their value at the time of their pretended 
purchase." This alternative amounts to actual fraud. 


4. ‘‘It is not merely cumulative.” 

Craig vs. Smith, 100 U. S., 226. 
Southard vs. Russell. 16 How., 547. 


In the latter case the court held that newly discovered 
evidence which goes to impeach the character of witnesses 
or the discovery of cumulative witnesses to a litigated fact 
is not sufficient; but the court said : 
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“A distinction lias been taken where the newly dis¬ 
covered evidence is in writing, or matter of record. 
In such case, it is said, a review may be granted, not¬ 
withstanding the fact to which the evidence relates 
may have been in issue before; but otherwise, if the 
evidence rests in parol proof." 

Mrs. Noble’s discovery is of the certificates themselves, 
exhibited by defendants’ counsel in the presence of one of 
them. Certainly this condition removes every objection to 
cumulative evidence or witnesses to a litigate dfact. 

I respectfully submit that the cause should be remanded 
with direction to set aside the decree and to pass an order 
overruling the demurrer and requiring defendants to 
answer. 

Wm. Henry White, 
Attorney for Appellant. 
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OCTOBER TERM, 1912. 


No. 2446. 


HARRIET E. 


NOBLE, Appellant, 


vs. 

AUGUSTUS CRANE, Jr., ET AL. 


MOTION TO DISMISS OR AFFIRM. 

And now come the appellees and move tiie court to dismiss 
the appeal herein, or to afiirm the judgment of the court 
below, and for reasons therefor state: 

1. The record does not contain a sufficient assignment of 
errors as required by section 8 of Rule A" of the rules of this 
court. 

2. There is no assignment of error sufficiently specific for 
the cognizance of this court. 

3. It is manifest the appeal was taken for delay only. 

Id 



4. The question on which the jurisdiction and right of 
review depends is so manifestly frivolous as not to require 
further argument. 



William Henry White, Esq., 

Attorney for .I ppelhni t : 

Take notice that on Monday, the 7th day of October, 1912, 
at 10 o’clock a. in., or as soon thereafter as counsel can he 
heard, we will submit the foregoing motion to the court. 
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BRIEF IN SUPPORT OF MOTION. 


Statement of the Case. 


This is an appeal from a decree sustaining a demurrer to 
a bill of review and disuniting the bill. 

The bill of review, filed April 15, 1012, discloses the fol¬ 
lowing facts: 

On the 29th day of June, 1908, the appellant, hereinafter 
referred to as plaintiff, filed a bill of complaint against the 
appellees, hereinafter referred to as defendants, which bill 
will be found on pages 1 to 9 of the record. 

Thereafter, on the 28th of November, 1908, plaintiff ex¬ 
hibited her amended bill against defendants, setting forth, 
inter alia, that in April, 1900, she became a customer of 
defendants, who were then and are now engaged in the 
banking and brokerage business in tills District, directing 
(hem to purchase certain stock for her on a margin, that is 


to say, she advanced a certain portion of the purchase price 
of the stock, called “margin,” in order to cover the changes 
in the market value of said stock, and defendants loaned her 


the balance of the money necessary to make the desired pur¬ 
chases. 


She continued so to purchase stocks through defendants 
down to the time of the filing of her bill. During that time 
defendants rendered her statements of account which, ex¬ 
cept for certain immaterial differences, were accepted by heV. 
upon the assumption that they were true and correct. 

In response to a demand made by her in February, 1908, 
defendants rendered her a statement purporting to be an ac¬ 
count of all matters and transactions done and performed by 
them for her as her agents from the inception of their rela¬ 
tions in April, 1900, to the time of said “pretended account” 
(IT, p. 12). This account, plaintiff charged, was false and 
fraudulent; that some, if not all, of the stocks therein ap- 


-* 
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pea ring to have l>een bought and sold for her account were 
not actually bought and sold; that delivery of the stocks so 
bought was not contemplated by defendants at the time of 
the purchase thereof; that some of the names of the vendors 
and purchasers of the stocks contained in the account were 
fictitious: that many of the stocks were not actually pur¬ 
chased and sold by defendants as her agents but were 
merely protended to t>e purchased and sold; that the interest 
charged against heron moneys alleged to have been borrowed 
by defendants for her use was at a greater rate than that 
paid by them to the persons from whom such money was 
borrowed: and that the charges for commissions on the pur¬ 
chases and sales of stock made for her as set out in the ac¬ 
count were wholly false (R., p. 13). 

The bill prayed that the stated accounts be set aside and 
declared of no effect, for an accounting and a decree against 
defendants for anv balance found to be due plaintiff (R., 
p. 14). 

'The defendants fully answered, specifically denying each 
and every allegation of fraud and setting forth that all 
accounts rendered plaintiff bv them were in every respect 
true and accurate accounts. 

The answer further averred that the defendants had re¬ 
peatedly offered to deliver to plaintiff the securities they 
were carrying for her account, and requested her to transfer 
her account elsewhere; but plaintiff declined to accept the 
securities and transfer her account (R., pp. 15, 18). 

No exceptions were filed to the answer, but issue was joined 
thereon, and plaintiff, in an effort to support the allegations 
of her bill, took testimony both in this District and in the 
State of New York. The defendants took no proof. 

Thereupon the case came on for final hearing before Mr. 
Justice Anderson, who. after consideration of the case, ren¬ 
dered a written opinion (R.. p. 19). 

In this opinion the court held: 
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(1) “All controversies as to interast charges were 

completely settled between the parties. * * * 

There is nothing of a false or fraudulent character 
about the interest charges in this case, and therefore 
that matter may he dismissed” (R., p. ‘20). 

(2) “Before the court would be justified in refer¬ 
ring this cause to the auditor for the purpose of an 
accounting between the parties touching the stock 
transactions, the plaintiff must have made out a 
prnun facie case against the defendants, that is, 
it. should at least appear from the record that the 
accounts rendered by the defendants were false and 
fraudulent. To this end. the plaintiff has taken the 
testimony of a number of stock brokers in the city 
of New York, who were supposed to have such con¬ 
nection with the purchase and sale of stocks for the 
plaintiff and such knowledge of the prices paid and 
received therefor as would enable them to testify con¬ 
cerning the transactions, with the result that, in¬ 
stead of showing that the statements furnished the 
plaintiff by the defendants covering their transac¬ 
tions with her from April 25, 1000. down to the 
filing of the bill were false and fraudulent, or even 
tainted with the suggestion of falsity or unfairness, 
the testimony shows that their business was conducted 
throughout according to the usual and customary 
methods employed by reputable bankers and stock 
brokers. So that to now refer the case to the aud¬ 
itor to state an account would be to assume that the 
record discloses, or at least suggests, either that the 
defendants have refused to account to the plaintiff, 
or. in professing to do so. have rendered accounts 
that were false and fraudulent, which, as already 
stated, would be doing violence to the record itself” 
(R.. pp. 21. 22). 

(3) “The allegations as to fictitious transactions 
are in no wise sustained by the evidence. The plain¬ 
tiff has wholly failed as to this charge, and the de¬ 
fendants have tendered and still tender, the actual 
stocks, etc., shown by their accounts at the present 
time. 

“It follows that the allegations of the plaintiff, that 
the accounting made by the defendants was false 
and fraudulent, have not been sustained, and there¬ 
fore the bill must be dismissed” (R., p. 22). 
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In conformity with this opinion a decree was entered 
dismissing the original and amended hills with costs (R., 
p. 22). 

The hill of review further alleges that on February 6, 
1bl2. the defendants tendered to her the stocks alleged to 
have been purchased for her and carried in her account at 
her expense. The stocks thus tendered are specifically de- 
scril>e<l in the hill. The defendants also tendered certain 
bonds a> the bonds which plaintiff had theretofore deposited 
with the defendants as security for any balance properly 
and lawfully to become due said defendants. 

That the bonds and stocks, with the possible exception 
of one certificate, were not the shares of stock charged to 
plaintiff by defendants and carried in her account as having 
1 ►ocn purchased for her and that she declined to accept said 
certificates of stock for the reason that they were not the 
certificates purchased for her and charged in her account 
against her (R.. pp. 24, 25). 

The hill then proceeds to aver that the alleged accounts 
rendered her by defendants from time to time were all based 
upon the pretended actual purchase for her of stocks, hut 
that no stocks were actually ever purchased or sold for her 
bv defendants and that the accounts so rendered were false 
and fraudulent. 

The hill prays that the proceedings theretofore had in 
the cause he revived against the defendants, for discovery 
from said defendants, and for general relief (R., pp. 25, 
26, 27). 

To this hill the defendants interposed a demurrer. In 
accordance with the rules of the court below the matters of 
law intended to he argued upon the hearing of the demurrer 
were set out as follows: 

1. There is no showing in the bill of review that the 
newly discovered evidence relied upon by the plaintiff as 
the basis of the hill of review could not, by the exercise of 
reasonable diligence on the part of said plaintiff, have been 
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discovered and produced before the original decree was 
signed in this cause. 

2. The bill of review shows on its face that the alleged 
newly discovered evidence could have been discovered 
and produced by said plaintiff at any time after the filing 
of the original bill in this cause and before the decree dis¬ 
missing the original and amended bills herein was entered. 

3. The bill of review shows on its face that the plaintiff 
has been guilty of negligence and laches in the discovery 
and production of said alleged newly discovered evidence. 

4. The alleged newly discovered evidence is not sufficient 
and would not justify a decree in favor of the plaintiff 1 . 

The demurrer came on to be heard before Mr. Justice 
Wright, and after argument thereof by counsel and con¬ 
sideration by the court the same was sustained. The plain¬ 
tiff electing in open court not to amend her bill, the court 
thereupon signed a decree sustaining the demurrer and dis¬ 
missing the bill (R., p. 31). 

Argument in Support of Motion to Dismiss. 

Section 8, rule V, of the rules of this court provides: 

“There shall be filed in the court below, and the 
same shall be included in the transcript of record, 
an assignment of errors relied upon by appellant, 
separately and specifically stated. * * *” 

The only assignment of error in this record is as follows: 

“The court erred in sustaining the demurrer and 
dismissing the bill” (R., p. 32). 

It cannot be seriously contended that this assignment of 
error is such as is contemplated by the rule. It is not 
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specific in any sense and is not in accord with either the 
letter or spirit of the rule. 

It might just as well have been “For errors and defects 
apparent on the face of the record." which would have been 
too general, as held by this court in 

Ilartman vs. Ruby, 10 App. D. C., 45, 59, 

or to the effect merely “that the finding, instead of being 
in favor of one party, should have been in favor of another" 

which was held insufficient in 

Smith vs. Trust Co., 12 App. 1). C., 192, 

or that it was error to pass any decree in favor of the de¬ 
fendants, which would be ‘'too general for the cognizance of 
this court.” 

Clerks Investment Co. vs. Svdnor, 19 App. D. C., 
89, 95. 


These decisions are in accord with the ruling of the Su¬ 
preme Court of the United States. 

In Stevens vs. Gladding, 19 How., 64, it was held: 


“An assignment of error that the judgment was 
for plaintiff whereas it should have been for defend¬ 
ant below, is not an error appearing on the face of 
the record which can be noticed bv this court.” 


This failure to comply with the rule is not relieved or 
helped by the brief filed herein on behalf of appellant, for 
the assignment of error contained in the brief is but a repe¬ 
tition of the assignment of error contained in the record. 

“* * * two wrongs never make a right, and two 
errors cannot correct a defective record.” 

Pickford vs. Hudson, 32 App. D. C., 480, 488. 

The violation of the rule here complained of relates not 
to a mere matter of form but to one of substance. 
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Rules of court are made for a purpose. They should not 
he ignored nor treated as though they were ten-pins,— 
set up for the purpose of being knocked down. 

There is another flagrant violation of the rules in this 
case, to which we invite the attention of the court, though 
it is not made a ground of this motion: In the brief tiled 
herein by appellant there is no statement of the case as re¬ 
quired by subsection 1 of section 3 of rule VIII. 


The language of this court in 


Roth vs. 
peculiarly 


D. C., 18 App. I). C., 547, 
applicable to this motion: 



ool, IS 


"It is manifest the rules of this court designed to 
regulate the prosecution of appeals to it, have not 
been observed. The rules of court for the regulation 
of its practice and the orderly transaction of business 
therein are indispensable, and all courts of record 
have an inherent power to make such rules. * * * 
‘ ? These rules would be but of varying force, and of 
little value either to the court or suitors, and conse¬ 
quently very imperfect regulations of the subject, if 
their limitations and provisions could he dispensed 
with upon any and all occasions when circumstances 
might show a possible hardship to the party who had 
failed to observe the requirements of the rules, 
whether such failure he occasioned by mistake, over¬ 
sight, or otherwise. Rut these rules, so long as they 
remain unrescinded, cannot he dispensed with by the 
court to meet any apparent hardship of any particu¬ 
lar case, in the absence of fraud. Thev have the 
force of law, and are binding upon the court, and 
upon the suitors and those who represent suitor*. 
This is the principle that prevails generally in the 

courts of this country-” 

«/ 


2d 
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Argument in Support of Motion to Affirm. 


A bill of review can only be brought upon two grounds: 

First. Error in law appearing on the face of the decree 
without further examination of matters of fact; or 


Second. Upon some new matter which has been discov¬ 
ered after the decree and could not |>ossibly have been used 
when the decree was made. 

Daniel's Chancery Pleading and Practice, vol. 2, p. 
1576. 


There is no pretense on the part of the framer of the bill 
in thi> case that it is founded on error of law. 

We assume, therefore, that the supposed basis of the bill 
is newly discovered evidence. 


There are several fundamental rules 
and maintenance of bills of review 
ground: 


governing the filing 
founded upon this 


1. The matter must be new. 


2. It must be shown that it was not obtainable l>efore the 
first trial by the exercise of reasonable diligence. 

• >. There must be an affirmative showing as to the exercise 
of diligence on the part of the party filing the bill. 

4. The evidence must be such as would justify a decree 
in favor of the party producing it. 

In the case of Poole vs. Nixon. 0th Peters, appendix, page 
770. the subject of bills of review is exhaustively treated. 

After stating that the foundation of the right to file a bill 
of review is Lord Bacon’s order, the court says: 
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“The party must make a strong affidavit (16 Ves., 
840) that he had not any knowledge of the new mat¬ 
ter set forth in his petition and bill of review, at the 
time of the hearing, or when the original decree was 
given: that it has since come to his knowledge, and 
that it could not have been produced or used then. 
(Mit., 68; 2 P. 5V., 284; Gilb., F. R., 1ST.) The 
words of Lord Bacon’s order are, ‘which could not 
possibly have been used at the time of the decree 
passed’ (Tot., 41, 42), which is adopted in the form 
of the affidavit (1 Harr., 64, 76), the most approved 
treatises (IT. Reg., 51 ; 2 ITarr. Ch., 128; 8 Bl. Com., 
454). and in judicial decisions of the highest au- 
thoritv. (8 j! C., 126; 2 J. C., 492; 2 B. P. C.. 108; 
Boh. C. C., 881 ; 1 Ves., 484; 8 Atk., 87.) 

“44ie affidavit must he bv the party, and not the 
solicitor (4 Vim, 415; 2 Eq. Ca. Ah.', 175, 176, pi. 
18), unless good reasons appear for the party not 
making it. The court may hear counter affidavits, 
or other proof in opposition (5 Mason, 808) to the 
affidavit of the party to show that he had knowledge 
of the alleged new matter before the decree, or that 
he had Wen negligent in searching. (1 Ves., 485; 
Mit., 70; 8 .T. C.. 125; 2 B. P. Ca., 25.) They require 
to Ik? satisfied that the new matter was not in the 
knowledge of the party, his solicitor or agent (2 Atk.. 
584; Pick., 612. A r c.), or country attorney (8 Atk.. 
85) ; the knowledge of either being the knowledge of 
the party. (4 B. P. C., 465. 486.) The party must 
have used active diligence (16 Ves.. 851), or a reason¬ 
able diligence to procure the evidence before the de¬ 
cree. (2 Atk.. 40; 2 .T. C., 491.) Tf negligence is 
imputable to him. leave will not be granted. (1 
C. C.. 48; 4 Vim, 409, pi. 18; Boh. C. G. 884: 2 Eq. 
Ca. Ah.. 176: 2 P>. P. C.. 109. 110; Gilb. F. R., 187: 
1 11. Sz 51.. 15.) Inattention or misjudgment is no 
excuse (1 Peters. C. C. 8791 ; as if the party had the 
paper in a trunk in his own possession, hut did not 
know of it in time (1 Peters. 879) ; unless they had 
been in a distant place, or the party had no reason 
to believe that thev were in the trunk, &c., in which 


they were found. (Gilb.. F. R., 187. 189; 1 Ves., 
435; 16 Ves., 354; 3 J. G, 127; 5 Mason, 312.) 
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“So if there was enough in the knowledge of a 
party or his solicitor to put them on an inquiry; if 
by what was Indore him he was sufficiently apprised 
to enable him to acquire complete knowledge, or 
enough appeared in the hill to call upon a party using 
reasonable diligence to bring forward the whole case, 
he is not allowed to file his bill (115 Yes.. 350, 354).” 

Where evidence that has come to light after a decree was 
made might have l»een produced before if proper effort had 
been made, and which would not, if produced, have justified 
a decree in favor of the party, a bill of review cannot be 
granted. 

Purcell vs. Coleman, 4 Wall., 519. 

To .sustain a bill of review there must be errors of law ap¬ 
parent on the face of the decree, or some new matters of fact 
material in themselves, and discovered after the rendition of 
the decree. The facts are not open for a retrial, unless the 
bill asserts that new evidence has been discovered, not obtain¬ 
able liefore the first trial bv the exercise of reasonable dili- 

% 

gence. 

Beard »•. Burts, 95 l\ S., 434, 436. 

It i> a settled rule in this (lass of cases that the matter must 
not only be new, but such as the party, by the use of reason¬ 
able diligence, could not have known, for, if there l>e anv 
laches or negligence in this respect, that destroys the title 
to the relief. 

Rubber Co. vs. Goodyear, 9 Wall., 805, 806. 

In Pittsburgh Reduction Co. vs. Cowles Electric Smelting 
A: A. Co., 64 fed. Rep., 12;>. an application for rehearing 
was made to Judge Taft. 

At page 127 he says: 

“The rules which govern the court in granting a 
rehearing in a cause like this, after a full hearing and 
a decree on the merits, are well settled. 
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“In Baker vs. Whiting, 1 Story, 218; Fed. Cas. No. 
7S(>. Mr. Justice Story, in a full discussion of the sub¬ 
ject. holds that a rehearing for the purpose of admit¬ 
ting new evidence can only he granted when it would 
he granted on a hill of review after final decree. 

“In Purcell vs. Miner. 4 Wall., 519, the Supreme 
Court quote and follow Lord Chancellor Bacon’s rule 
with reference to a hill of review: 

‘No hill of review shall he admitted except it con¬ 
tain either error in law appearing in the body of the 
decree, without further examination of matters in 
fact, or some new matter which hath arisen any time 

C' 

after the decree, and not on any new proof which 
might have been used in the decree so made. Never¬ 
theless, upon new proof that is come to light after 
the decree was made, which could not possibly have 
been used at the time when the decree passed, a hill 
of review may t>e granted hv the social license of the 
court, and not otherwise.’ 

“It is not claimed by counsel for the defendant that 
the new evidence sought to he put in is evidenece 
which could not have been brought l>efore the court 
by due diligence at the original hearing. By the 
rule quoted, therefore, the motion fails to present a 
case for the action of the court.” 

Examining the bill in this case in the light of the fore¬ 
going rules and decisions, we are met at the threshold with 
the fact that there is not even an apt averment of newly 
discovered evidence. It is absolutely devoid of any showing 
of diligence, and in fact every rule pertaining to the subject 
has been completely ignored. 

Considering the hill carefully, we find that the only new 
matter averred is the naked fact that on the 5th dav of Feb- 
ruarv, 1908, the defendants tendered to plaintiff the stocks 
that they were carrying for her account, the certificates bear¬ 
ing dates subsequent to the times of the purchases made for 
plaintiff, and which certificates plaintiff declined to receive 
because they were not the identical certificates purchased 
for her account (R., p. 25). No attempt has ever been made 
by defendants to deny this fact and it is, of course, admitted 
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l>y tbo demurrer. But the demurrer does not admit the un¬ 
warranted and unjustifiable inferences drawn by plaintiff 
from this fact and elaborated in the brief of her counsel. 

If the fact that defendant" did not have in their posses¬ 
sion the identical certificates of stock purchased for plaintiff 
was of any importance whatever it was one that could have 
Ik*c 11 discovered hv plaintiff at any time after April *2d. 11)00. 
the time when she first entered into business relations with 
defendants. To accomplish this she would have had only to 
call upon the defendants for the production of the stocks they 
wen* carrying for her account. In addition to this, after 
filing her original hill, she had the process of the court at her 
command, and it cannot he seriously argued that such process 
was not "utlieient to compel such production. So that we sub¬ 
mit the hill of review, instead of showing aflirmatively that 
the new matter was such as could not have l»een discovered 

before the lirst trial hv the exercise of due diligence, shows 

• • 

conclusively to the contrary. 

But we submit had the new matter set out in the hill been 
Indore the court at the first trial, no different or other con¬ 
clusions than those found in the opinion of* the court could 
have been reached, and no different or other decree than one 
dismissing the bill could have been passed. 

The defendants, as stockbrokers acting for plaintiff, were 
not bound to keep in their possession the identical certifi¬ 
cates of stock purchased for her account. So long a> they 
kept such stocks under their control, or an equal amount of 
other shares of the same stock, they fulfilled their contract, 
and plaintiff had not the slightest ground for objection. 


“Where a broker agrees to carry for and on ac¬ 
count of a customer a certain number of "hares of 
railroad stock, at a specified price per "hare, he is not 
hound to retain in his possession during the pend¬ 
ency of the carrying contract, the identical stock 
which he agreed to carry. * * * All that the law 

requires of him is. that during the pendency of the 
contract he should have on hand, in his possession, 
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or under his control, an equal number of other shares 
of the same stock, ready for delivery when his cus- 

/ c. • 

tomer should pay what he owed on account thereof, 
or to be sold on his account when he should so 
direct." 

Price vs. (lover, 40 Md., 10*2-110, 11*2. 


See also 

Nourse vs. Prime, 4 Johnson’s Chancery Rep., p. 400. 

(1 ilpin vs. Ilowell, 5 Pa. St., 41. 

This proposition is conclusively settled by the Supreme 
Court of the United States in the case of 

Richardson vs. Shaw, *209 U. S., 30f>, 374. 

The court, speaking through Mr. Justice Day, in discuss¬ 
ing the relations of customer and broker, where the cus¬ 
tomer is dealing in stocks on margin, say: 

“There has been much discussion upon this sub¬ 
ject in the courts of the Union. The leading case, 
and one most frequently cited and followed, is Mar- 
kam vs. Jaudon, 41 N. V., *2do, a case which was 
argued by eminent counsel and held over for a term 
for consideration. The opinion in the case is by 
Chief Judge Hunt, afterwards Mr. Justice Hunt of 
this court. He summarized the conclusions of the 
court as follows: 

“ ‘The broker undertakes and agrees: 

*‘T. At once to buv for the customer the stocks 
indicated; 

“ “2. To advance all the money required for the 
purchase beyond the ten per cent furnished by the 
customer; 

“ ‘3. To carry or hold such stocks for the benefit 
of the customer so long as the margin of ten per cent 
is kept good, until notice is given hv either party 
that the transaction must he closed. An appreciation 
in the value of the stocks is the gain of the customer 
and not of the broker; 

“ ‘4. At all times to hive in his name and unde r 
his control ready for delivery th-e shares 'purchased, 
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or an equal amount of other shares of the same stock; 
(Italics ours.) 

*). I o deliver such shares to the customer when 
required by him, upon the receipt of the advances 
and commissions accruing to the broker; or, 

'(). I o sell such shares, upon the order of the 
customer, upon payment of the like sums to him, 
and account to the customer for the proceeds of such 
sale. 


I nder this contract the customer undertakes: 

1. To pay a margin of ten per cent on the cur¬ 
rent market value of the shares; 

“ ‘2. To keep good such margin according to the 
tiuctuations of the market; 

** '•>. To take the shares so purchased on his order 
whenever required hy the’ broker, and to pay the 
difference between the percentage advanced by him 
and the amount paid therefor by the broker.’ ” 


To the same effect is the decision in 

Skiff vs. Stoddard, 62 Conn., 198, 

which decision the Supreme Court says in the Shaw-Rich- 
ardson case, supra, “leaves nothing to be added to the dis¬ 
cussion.’ 


"W hen a broker agrees to carry stock for a cus¬ 
tomer he may buy stocks to fill several orders in a 
lump; he may increase his single purchase by stock 
of the same kind that he wants for himself; he may 
pledge the whole block thus purchased for what sum 
lie likes, or deliver it all in satisfaction of later orders, 
and he may satisfy the earlier customer with any 
stock that he has on hand or that he buys when the 
time for delivery conies. Yet as lie is bound to keep 
stock enough to satisfy his contracts * * * the 

customer is held to have such an interest that a de¬ 
livery to him by an insolvent broker is not a prefer¬ 
ence." 

Sexton, trustee, &c., vs. Kessler & Co., decided 
by Supreme Court May 27, 1912 (advance 
sheets, part 1, vol. 225, p. 90). 
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The reason for this rule completely demonstrates that 
plaintiff could in no wise suffer any injur} 7 whatsoever by 
the delivery to her by defendants of certificates of stock 
bearing dates subsequent to the times of the original pur¬ 
chases made for her account, or, in other words, by the de- 
livery of certificates other than the identical certificates so 
purchased. 

As Mr. Justice Day says in Shaw vs. Richardson, supra, 
page 378, 


(» $ $ 3)c 


The certificate of shares of stock is 


not the property itself, it is but the evidence of prop¬ 
erty in the shares. The certificate, as the term im¬ 
plies, but certifies the ownership of the property and 
rights in the corporation represented by the number 
of shares named. 


“A certificate of the same number of shares, al¬ 
though printed upon different paper and bearing a 
different number, represents precisely the same kind 
and value of property as does another certificate for a 
like number of shares of stock in the same corpora¬ 
tion. It is a misconception of the nature of the cer¬ 
tificate to sav that a return of a different certificate 

%j 

or the right to substitute one certificate for another 
is a material change in the property right held by 
the broker for the customer. Horton vs. Morgan, 
19 N. Y. 170; Taussig vs. Hart, 58 N. Y., 425; Skiff 
vs. Stoddard, 63 Connecticut, 198, 218. As was said 
by the Court of Appeals of New York in Caswell vs. 
Putnam, 120 N. Y., 153, 157, ‘one share of stock is 
not different in kind or value from every other share 
of the same issue and company. They are unlike 
distinct articles of personal property which differ in 
kind and value, such as a horse, wagon or harness. 
The stock has no earmark which distinguishes one 
share from another, so as to give it any additional 
value or importance; like grain of a uniform quality, 
one bushel is of the same kind and value as an¬ 
other.’ ” 


For more than four years the defendants have been sub¬ 
jected to this litigation at the suit of the plaintiff,—a liti- 

3d 


f 
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gat ion which the record discloses never had any substan¬ 
tial basis either in law or fact. The filing of the bill of re¬ 
view and the prosecution of this appeal are but efforts on the 
part of plaintiff to further harass and annoy defendants. 
Plaintiff has had every opportunity to develop her case, 
both as to the law and the facts, with the result that she 
has made no showing whatever of any breach of duty on 
the part of defendants and no injury sustained by her at 
their hands. 

It is respectfully submitted the appeal herein should be 
dismi.^ed or the judgment of the court below affirmed. 

SAMUEL MADDOX, 

H. PRESCOTT GATLEY, 
BARRY MOIIUN, 

Attorneys for Appellees. 
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OCTOBER TERM, 1912. 


HARRIET E. NOBLE, Appellant, 

vs. 

AUGUSTUS CRANE, Jr., ET AL. 


O ? .j* ^ t 


REPLY BRIEF IN BEHALF OF APPELLEES IN OPPOSI¬ 
TION TO MOTION TO VACATE ORDER DISMISSING 
APPEAL AND TO REINSTATE THE CASE FOR HEAR¬ 
ING AND DECISION UPON THE MERITS. 


The motion t-o vacate the order dismissing the appeal 
heretofore entered herein is based upon three grounds. These 
will he considered in the order in which they are stated in 
the motion. 

The first ground.is as follows: 

“But one error appears upon the record and that 
is the one assigned, namely, overruling the demurrer 
and ujxjn election to stand upon the hill, dismissing 
the bill” 

The argument in support of this ground loses sight of the 
fact that appellees' motion to dismiss was not based upon the 
fact that there was but one assignment of error, but that 
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the one assignment of error found in the record and brief of 
appellant does not comply with the rules of this court. It 
is nothing more nor less than the assertion of a fact presum¬ 
ably inferable from the appeal itself, viz: that there is sup¬ 
posed error in the record. But where is the error? Of what 

does it consist? In what wav did the court below err? What 

%> 

errors of law are involved in the decree of the court below? 
What are the specific points of law relied upon for the re¬ 
versal of the decree appealed from? The rules of this 
court provide that the “errors relied upon” shall be “sepa¬ 
rately and specifically stated. Appellant entirely overlooks 
the purpose and object of this rule. 

“The object of setting forth assignments of error 
is to apprise the opposite counsel and the court of the 
particular legal points relied upon for the reversal 
of the judgment of the trial court.” 

Doe us. Mining Company, 70 Fed., 455, 461. 

U. S. vs. Ferguson, 78 Fed., 103. 

The second ground of the motion is as follows: 

"It is absolutely ami physically impossible to make 
any different assignment of error, for no other ap¬ 
pears f or, in the eery nature of the case, could appear 
in the record .” 

This ground of the motion is without foundation to sup¬ 
port it. Certainly appellant or her counsel knows upon 
what principle or principles of law she bases her right to 
maintain the bill of review filed by her and to the relief 
she thereby seeks. If in sustaining the demurrer to the bill 
the court below erred, it follows as a necessary consequence 
that the court ignored, misapplied, or violated one or all of 
the principles of law relied upon by appellant. What, then, 
prevents appellant, by the assignment of errors, from point¬ 
ing out “the particular points of law relied upon?” Why 
l>e so secretive about it? If the principles are sound, they 
will lose nothing in the stating of them. What specific error 
of law committed by the court below is pointed out by the 
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assignment of error in this case? None whatever; and it 
would he difficult to imagine a more general and indefinite 
assignment than the one presented in this case. 

‘‘In a word, the assignment of errors does not con¬ 
vey the slightest information as to the nature of the 
errors complained of. For any legal purpose they are 
worth no more than blank- paper.'’ 

Township vs. Insurance Company, 70 Fed., 

225. 

“The first, second, third, sixth, and ninth of these 
assignments are not specific as required by our rule, 
and in substance, amount to no more or less than 
that the Circuit Court erred in deciding the case 
for complainant, instead of for defendant.” 

Railway Company vs. Board of Commission¬ 
ers, 87 Fed., 594, 606. 

“An assignment cannot he good under this rule if it 
is necessarv to look bevond its terms to the brief for a 
specific statement of the question sought to be pre¬ 
sented.” 

Coal Companv vs. Loan <fc Trust Companv, 
63 Fed., 891. 

But the brief in this case sheds no light on the subject, 
for, as i>ointed out in the brief of appellees in support of 
their motion to dismiss or affirm, the assignment of error in 
the brief is identical with that in the record. 

See also: 

Railwav Company vs. Archibald. 170 U. S., 665, 

668 .' 

Railway Company vs. Ives, 144 U. S., 408, 415. 

U. S. vs. Lee Yen Tal, 113 Fed., 465, 467. 

The third ground of the motion is as follows: 

“The rule requiring the eirors to he stated ‘sepa¬ 
rately and specifically’ can, in the very nature of 
things, have no relevancy to a case where but one 
exists, and where that one is assigned.” 
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In view of the statement of counsel for appellant that 
“this is an axiom and needs no elaboration/’ and the im¬ 
plied assertion that there is no room for discussion, we are 
disposed to say nothing with reference to it further than to 
invite the attention of the court in its consideration to what 
has already been said with reference to tlie other grounds 
of the motion and the authorities cited. 

It is unfortunate that the dismissal of the appeal herein 
will subject counsel for appellant to a severe arraignment at 
the hands of his client, as claimed in the motion. But rules 
of court “cannot be dispensed with by the court to meet any 
apparent hardship of any particular case, in the absence of 
fraud.** 

Both vs. District of Columbia. IS App. 1). C., 547. 
551. 

Although entertaining the highest consideration for op¬ 
posing counsel, we cannot, knowingly, waive any right, or 

even color of right, appellees may have as against appellant, 
in view of the treatment they have received at her hands 

during the past four years. 

It is respectfully submitted that the appeal in this case is 
without merit; that the motion to vacate the order dismiss¬ 
ing the appeal herein should be denied and the appeal 
should stand dismissed; or, for the reasons stated in appellees’ 
motion to dismiss or affirm, the judgment of the court below 
should be affirmed. 

SAMUEL MADDOX, 

II. PRESCOTT GATLEY, 
BARKY MO 11 UN, 

Attorneys for Appellees. 
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